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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


? 
This action began in the Domestic Relations Branch of the Mu- 
nicipal Court for the District of Columbia (now the District of Colum- 
bia Court of General Sessions). The appellant there filed a petition 
(JA 1) for a writ of habeas corpus seeking the three infant children of 
the parties. The petition also included a civil claim for the legal cus- 
_tody of the children. The appellee responded by filing a return to the 
writ, and an answer to the claim for custody together with a counter- 
claim for the legal custody of the children (JA 6). A traverse to the 
return, and an answer to the counter-claim were not filed, the parties 


(Tr 7- 


having is ulated with approval of the trial court to waive the same 
) - i 
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The trial court had jurisdiction of the action pursuant to the provi- 
sions of Title 11, Sections 762 and 763 of the District of Columbia Code 
of Laws (1961 Edition, as amended). 

Judgment was entered by the trial court awarding custody of the 
three minor children to the appellee-father (JA 18), and the present 
appellant-mother filed her appeal of right in the District of Columbia 
Court of Appeals. That Court had jurisdiction of the appeal pursuant to 
the provisions of Title 11, Section 722(a) of the District of Columbia Code 
of Laws (1961 Edition, as amended). 

The lower appellate court affirmed, and the appellant petitioned this 
Court to allow an appeal. This appeal was allowed by order of this Court 
entered on June 6, 1963. This Court has jurisdiction of this appeal pur- 
suant to the provisions of Title 11, Section 773 of the District of Columbia 
Code of Laws (1961 Edition, as amended). 


STATEMENT OF THE CASE 


A. Summary of the Proceedings Below 
Appellant and appellee were married on February 6, 1957, in Elk- 


ton, Maryland (Tr 249). Three children were born of that marriage, Don- 
ald Jeffrey, born August 16, 1957, Barry Michael, born September 9, 1958, 
and Sherri Lynn, born May 28, 1960 (Tr 20). The appellant testified that 
the appellee told her that the child Sherri Lynn was not his (Tr 64). Ap- 
peliee testified that he has always had and still has serious doubts as to 
whether Sherri Lynn is his child (Tr 350 and 352). The parties lived to- 
gether as man and wife until September of 1959 when the appellee moved 
to Richmond, Virginia, to pursue his employment (Tr 251). During the 
separation of the parties the appellee visited the children on weekends 

(Tr 252). 

On Novgmber 25, 1960 the appellant and the appellee entered into a 
settlement agreement which provided that the Wife (Appellant) was to have 
custody of thé minor children of the parties with reasonable visitation 
rights reserved to the Husband (Appellee) (Appellant's Exhibit No. 2, JA 
24 - Tr 20). On November 30, 1960 the appellant, Ellen Perper now Ellen 
Ehrlich, obtained an absolute divorce from the Appellee in Geneva County, 
State of Alabama (Appellant's Exhibit No. 1, JA 22 - Tr 18). Said decree 
incorporated by reference the agreement entered into by the parties on 
November 25, 1960. 


a 
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Appellee's counsel conceded at the trial that subsequent to the di- 
vorce the appellant had granted the appellee access to the children (Tr 24). 

On February 10, 1962 (Tr 276), the appellee had caused a warrant to 
be sworn out against Alan Ehrlich, appellant's present husband, for assault- 
ing one of the minor children, Donald Jeffrey Perper (Tr 277). That case 
was tried on February 26, 1962 at Montgomery County Peoples Court, Sil- 
ver Spring, Maryland. Mr. Ehrlich was acquitted (Tr 107). The appellee 
admitted that he went to the home of the appellant to take the children at 
the time of the hearing in Silver Spring because he knew that appellant 
would be in court that day concerning the charges he had placed against 
Alan Ehflich (Tr 310). 

On February 26, 1962 the appellee came to the home of the appellant 
while she was away and, without the consent of the Appellant, removed the 
three minor children of the parties from the home. Appellee's counsel con- 
ceded at the trial that the appellee took the children from ‘the home of the 
appellant without notice and contrary to the terms of the written agreement 
(Tr 22-23). Appellee testified (Tr 306): "I was so instructed by my attor- 
neys to fut the children in the jurisdiction of the court, which I did" and 
".- I removed the children from the house and brought them to Washing- 
ton, D.C. --."" Significantly, appellee had been living in Arlington, Virginia 
(Tr 298) prior to his renting a house in the District of Columbia three days 
prior to ‘his taking the children (Tr 297). 

On February 27, 1962 the appellant married Alan Ehrlich (Tr 18). 
Earlier that day the appellant filed a Writ of Habeas Corpus in the Domes- 
tic ee Branch of this Court. The appellee filed a Return to the Writ 
and counter-claimed for Custody of the Children. The case was heard in 
the lower Court on March 8, 12, and 13. On March 16, 1962 the Court en- 
tered its Findings of Fact, Conclusions of Law and Final Judgment. The 
Judgment discharged the Petitioner's Writ of Habeas Corpus and awarded 
custody of the children to the appellee subject to the right of the appellant 
to visit with the children at all reasonable times. 

Counsel for appellee made no contention that the appellant was not a 
proper person to have the custody of the minor children prior to the entry 
of the divorce decree in Alabama (Tr 14) but alleged that starting in June 
of 1961 she commenced an illicit association with one, Barry Kaufman, 
and again in December of 1961 with her present husband, Alan Ehrlich 
(Tr 14). The appellant specifically denied that she had entered into illicit 


4 
romances with either Barry Kaufman or Alan Ehrlich (Tr 53-54). In her 
behalf the appellant called seven character witnesses who testified as to 
her good moral character and that she was a devoted, loyal, dutiful, loving 
and fit mother (Tr 192-238). 

During the course of the trial the appellant attempted to introduce 
evidence as to how many times the appellee had seen the children during 
the year 1961 (Tr 24). The trial court refused to allow this stating: "I am 
not concerned with that" and "Well, whether or not he has seen the children 
or not doesn't have anything to do with his fitness" (Tr 25). Counsel for the 
appellant later proffered that a man who doesn't respect his word will be 
likely to influence his children to do the same. The trial judge responded: 
"I don't agree with you. That is not the law so far as I know it. If you have 
any law to the contrary, show it now" (Tr 26-27). 

The appellant's present husband, Alan Ehrlich, testified that he never 
beat any of the children with a slipper (Tr 151) as was alleged by the appel- 
lee (Tr 318); that he never had sexual relations with the petitioner prior 
to their marriage (Tr 152); and that he loves the three children very much 
(Tr 150-152). 

Appellant's mother, Mrs. Anne Cherkassky, testified on behalf of the 
appellant and stated that the appellee came to 905 Caddington Avenue, Sil- 
ver Spring, Maryland (the home of the appellant) on the morning of Febru- 
ary 26, 1962 at approximately 9:20 A.M. (Tr 188), and forcibly took the 
children from the home (Tr 189). She further testified that on that occa- 
sion the appellee shoved her and she fell back over a rail, bruising her leg 
(Tr 189). 

The appellee, Martin Perper, testified that he had appellant's house 
under surveillance by private detectives (Tr 269); that the appellant hadat 
all times given him full cooperation in seeing the children (Tr 300); and 
that since his alleged Alabama divorce from appellant he has had sexual 
relations with two or three different women (Tr 329). When counsel for 
appeNant asked for the names of those women and after objection by appel- 
lee’s counsel the Court stated: "I don't think that makes any difference" 
and sustained the objection (Tr 331). 

Appellee further admitted that he had struck his wife on two occa- 
sions while they were married and that on one of those occasions she was 
pregnant (Tr 345). 
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Counsel for appellant attempted to cross-examine the appellee con- 
cerning payments to the appellant for the support of the minor children 
under the terms of the settlement agreement (Tr 377). The trial judge 
then stated: 'What difference does that make? Suppose he's a million 
dollars behind?" "Well, here it is two o'clock and you haven't asked one 
question that has anything to do with the issues of the case" (Tr. 377). 

Counsel for appellant also attempted to cross-examine appellee con- 
cerning the warrant that was sworn out against Mr. Ehrlich. The trial 
judge then commented: "What, I ask you again, what has that got to do 
with this case? Suppose she swore that he had fifteen thousand arms and 
five thousand legs?" (Tr 345). Counsel for appellee, however, had been 
allowed f° cross-examine the appellant in detail concerning the alleged as- 
sault and the Court proceedings relating to that incident (Tr 103-107). 

When counsel for the appellant referred to the record of the proceed- 
ings in the Silver Spring Peoples Court, the trial judge responded: "I don't 
care what it states. What good is it going todo me? You're worse thanthe 
witnesses" (Tr 374). 

Appellee called Miss Eileen Mae Higginson, a governess that he had 
hired to take care of the minor children of the parties, to testify in his be- 
half (Tr 390). On cross-examination she was asked: "Has he (referring 
to the appellee) told you anything about the mother of the children?" (Tr 
401). The Court interjected: "Well, does that have to do with this witness, 
whether the defendant told her anything about the mother?" (Tr 401). The 
Court ruled that this evidence was inadmissible as it was "strictly hearsay" 
(Tr 401). : 

In addition to the testimony of the character witnesses called on be- 
half of the appellant concerning the fitness of the appellant as a mother, 
the appeRee called Mrs. Fay Bussie, a maid who cared for and is caring 
for the children. When asked if she thought the appellant took good care 
of the children she stated: "I think she's a good mother" (Tr 442). 

The appellee testified on cross-examination that he had never been 
unfaithful to his wife at any time during the course of the marriage (Tr 
309). At the close of the appellee's case counsel for the appellant prof- 
fered a witness in rebuttal who would testify that the appellee had told him 
during the marriage that he (the appellee) had been unfaithful to the appel- 
lant (Tr 464). The Court refused to allow the witness to take the stand 
(Tr 464), 
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Counsel for appellant then proferred a witness in rebuttal concern- 
ing the appellee's cruelty towards appellant during the marriage (Tr 464). 
The Court refused to receive that evidence stating "I don't see how it can 
be helpful" (Tr 464), and sustained an objection to the proffer (Tr 465). 
The appellee had testified on cross-examination that he had struck the ap- 
pellant on two occasions, one when she was pregnant (Tr 345). 

The trial judge awarded permanent custody of the three children to 
the appellee-husband (JA 18). 

Appellant's sole contention in the court below was that she had been 
deprived of a fair and impartial hearing, by reason of the bias and preju- 
dice exhibited toward her, her counsel, and her case by the trial judge. 
She contended that the trial judge had aligned himself completely with the 
case of the appellee. 

To detail those charges required twenty-seven pages of appellant's 
brief below (Tr 6-33), from a 495-page transcript, covering several days 
of trial. 


Counsel for appellee, in their brief below (Br 9), stated that they 


"eoncede that the trial below was conducted in a manner that at times 
fell considerably below the level of ideal judicial decorum and restraint." 
(Emphasis added). Their brief added: "Unfortunately, however, judges 
are human beings with human emotions, frailties, and personality traits 
which in the District of Columbia sometimes are not extinguished by 
Presidential appointment and Senatorial confirmation." 


Appellee's brief below expanded upon this further stating (Br 20): 


“The record does show that many times the judge did in- 

terrupt the questions being asked by petitioner's attorney, 
that of his own motion he did exclude testimony as to matters 
that he deemed to be immaterial, and that he did employ lan- 

age that was intemperate, testy, and at times not courteous. 
It ig always regretable when any judge, in whatever degree, 
fails to sustain the ideal in judicial demeanor. But as had been 
said}earlier in this brief, a judge is human and his disposition 
constitutes a part of the whole man that is appointed to judicial 
office. The judge who tried the case at bar is now well known 
for his irascibility and sharp language. The trial under review 
is probably fairly representative of the manner in which the 
judge conducts trials - - -."" (Emphasis added). 


Upon the oral argument of the appeal below, counsel for the re- 
spondent expanded upon that argument. Mr. Boardman openly conceded 
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that the conduct of this trial judge is a matter of shocking concern to 
every attorney, who appears before that trial judge. Respondent's coun- 
sel referred to his own unhappy experience in other trials before this 
trial judge, and candidly stated "-- my personal aversion to the way that 
Judge Burnett conducted the trial in this and all cases." Respondent's 
counsel, however, argued below that there was no prejudice to this peti- 
tioner because the trial judge treats everybody in the manner complained 
of in the court below; that the temper and personality traits of this par- 
ticular trial judge were as well known before his appointment by the 
President and his confirmation by the Senate, as now, and therefore that 
must be what was wanted. 


By way of further summarizing the proceedings below, several of 
the statements of the lower court in its decision are significant. Ehrlich 
V. Perp er, 189 Atl. 2d 122 (decided March 21, 1963). That opinion con- 
tains the following language: : 


I. ''The mother -- earnestly asserts that she was denied a 
fair and impartial hearing 'by reason of the bias and 
prejudice exhibited toward her case by the trial judge.' " 


. "Counsel for the father concedes in his brief that 'the 
trial below was conducted in a manner that at times 


fell considerably below the level of ideal judicial decor- 
um and restraint.‘ "" (Emphasis added) 

. "A careful reading of the nearly 500 pages of the report- 
er's transcript discloses beyond any question that the 
trial judge failed to fully maintain that atmosphere of 
judicial calm and impartiality so much to be desired in 
all court proceedings, and in some instance was unneces- 


sarily harsh in questioning the mother and in exchanges 
with her counsel." (Emphasis added) 


Referred to "injudicious behavior and intemperate lan- 
guage" by a trial judge, plainly referring to this trial 
JERS. (Emphasis added) 


'. - there is much in the record which sO our disap- 
pay - - .'' (Emphasis added) 


Termed the "incidents occurring during the trial" as 
"deplorable". (Emphasis added) 
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Despite the above characterizations of the factual situation by the 

court below, it held: 
"- -, we are slow to reverse unless we reach a firm convic- 

tion that incidents occurring during the trial, deplorable as 

they may be, demonstrate in fact the absence of a fair hear- 

ing. A reading of the entire record fails to bring us to that 

conviction." 

The court below affirmed the award of the custody of the three 
minor children to the respondent-father. 


B. Actions of the Trial Judge 


Because of the serious contention here made that the conduct of 
the trial judge, as seen by his oral statements, rulings, observations and 
questions, clearly demonstrated bias and prejudice which permeated the 
entire trial and deprived appellant of a fair and impartial hearing, it is 
deemed necessary to cite each such statement, or series of related state- 
ments, numbered in chronological order: 


1. (Tr 11) The Court interrupted the opening statement of ap- 
pellant's trial counsel to state: 


"THE COURT: Well, you can rely upon it, that if the respond- 
ent proves that this petitioner is an adultress and committed 
adultery before the children, that she is not going to get them." 


2. (Tr 17); When appellant's trial counsel called the appellee (as 
an adverse party) as his witness, the trial court stated: 


"THE COURT: Well, you call the plaintiff first or not at all." 
Counsel preserved the point by objection. 


3. (Tr 24-26) When trial counsel questioned appellant concerning 
the lack of interest of appellee in the children as demonstrated by his 
visiting them or showing any interest in them, the Court made the follow- 
ing statements: 


(Tr 24-25): "Well, I am not going to sit here and listen to a 
lot of immaterial evidence. If you can show me how that is 
material, I will hear it. If you can't I won't. 


(Tr 25) "THE COURT: Well, whether he has seen the chil- 
dren or not doesn't have anything to do with his fitness. 
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"MR. GRONER: It has this to do: his interest has to do with 
his fitness. And if he hasn't bothered to see them in the past 
that indicates a lack of interest and that is a TEESE of fit- 
ness. 


"THE COURT: I can't agree with you. Do you have any law 
on the subject? 


"MR. GRONER: Your Honor, I consider the proposition so 
self-evident under that welfare of the children that I don't 
have cases, but -- 


"THE COURT: (Interrupting). Well, you can't take that posi- 
tion. Any time you have got any question that you might think 
raises a point of law, you better have authority for it. 


"MR. GRONER: I know of no authority either way, I (Tr 26) 
have to confess, Your Honor. 


? 


"THE COURT: You haven't looked it up. How do you know 
there is or not? 


"MR. GRONER: I said I don't know of any. 
E COURT: All right. 
"MR. GRONER: I don't know whether there is or not. 


"TE COURT: Well, there is now, I have made a rating. 
Thereupon, counsel noted his objection. 


4. (Tr 26) When appellant's counsel sought to develop of appel- 
lant whether appellee had kept or violated the financial provisions of the 
contract, the following occurred: 

"THE COURT: What does that have to do with this case? 


"MR. GRONER: Your Honor, it has this to do with the case: 

The case of the respondent here is based on moral influence. 
w, morality doesn't relate only to sex. It relates, also to 

keeping one's word, to having respect for Courts, and to a 
large number of other matters. The man who breaks this 
contract is immoral, and to show that he broke it shows that 
he is immoral, because the record of what influence he will 
have on the children is written in what influence he (Tr 27) 
his had on the children, and if he is a man who doesn't re- 
spect his word, that is one of the ways he will have brought 
them up by his example. That is what it has to do'with it. 


"THE COURT: I don't agree with you. That is not the law so 
far as I know it. If you have any law to the contarye show 
it now. 


"MR, GRONER: I have no law that says that keeping one's 
word is an element of morality, but that is my position. 
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"THE COURT: I don't agree with you. 


"MR. GRONER: If keeping one's word has nothing to do with 
morality, may I again note my objection to Your Honor's rul- 
ing." 

5. (Tr 32) After a line of questioning which developed that appel- 
lee was never home very much, hardly saw the children at all, didn't see 
the children a great deal after working hours, and gave excuses to leave 
his home, the following transpired: 


"THE COURT: What does that have to do with this habeas 
corpus ? 


"MR. GRONER: All it has to do, Your Honor, is how much 
time he spent with the children when he had a chance. 


"THE COURT: I don't see how that has a thing to do with this 
habeas corpus. This man here is not charged with cruelty or 
desertion of the children, is he? 


"MR. GRONER: Charged with, no, but the Court has to decide 
whether he is a fit parent. 


"THE COURT: Well, how does that prove him a fit parent, 
whether he saw the children or not? 


"MR. GRONER: I think a father who doesn't care to see his 
children isn't a fit parent. 


"THE COURT: Well, you haven't proved that yet. You haven't 
offered any evidence of that yet. If you can prove it, prove it." 


"THE COURT: That doesn't prove it. Just that he (Tr 33) 
didn’t see the children didn't prove whether he cared to see 
them or didn't care to see them. It just proves that he didn't 
see them and I am not going to sit here and listen to a lot of 
immaterial evidence." 


6. Concerning the association of the parties after the alleged Ala- 
bama divorce, the appellant testified (Tr 38): 


"A. Well, we conversed, watched television, and some things 
that he said to me, you might say he hypnotized me, and we 
had relations. 


"Q. Did that ever happen again with him? 

"A. Yes. 

"THE COURT: His personality hypnotized you? 
"THE WITNESS: That's true, Your Honor. 


"MR. GRONER: You might explain that, if you could, to the 
Court, 
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"THE COURT: Yes. If you could, I would like to see if you 
can explain it." 


There followed a detailed explanation by the witness (rs 39), and then: 


"THE COURT: What did he say? Just say to you, “Lay down,’ 
and you laid down?" 


(There followed more questioning by the Court and testimony 
by appellant as to her unhappiness and need of Sea and 
fear of appellee). 


"THE COURT: How did that engender any fear in you? 


"THE WITNESS: ThatI can't say. This is working within my 
subconscious mind. 


"THE COURT: Where did you get all these fancy phrases? 
(Tr 40) Have you been reading a book? 


"THE WITNESS: I do read,: yes. 
"THE COURT: On this subject? 
"THE WITNESS: What subject is this, Your Honor? 


"THE COURT: Intercourse and hypnotic rere and sub- 
conscious mind? 


"THE WITNESS: He just put fear into me. 
"THE COURT: What? 


"THE WITNESS: The things that he said to me? 
"THE COURT: Well, what did he say? 


"THE WITNESS: He had threatened me on ee occasions 
to take the children away from me, and naturally T didn't 
want to lose the children. 


"THE COURT: Well, did he say if you didn't have rettions 
with him he was going to take the children away from you? 


"THE WITNESS: No, he didn't say that. 


"THE COURT: What did he say that caused you to be in fear 
and caused you to lay down and let him have intercourse with 
you? 


“THE WITNESS: I wanted to be a good wife. 
(Tr 41) "THE COURT: What did he say? 


"THE WITNESS: Your Honor, I can't remember the exact 
things that he said to me. I only know that I was very upset 
during the entire time I was married to him. 


THE COURT: Well, you weren't married to him then, were 
ou? 
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“THE WITNESS: No, I wasn't. 


"THE COURT: Well, what caused you to be placed in such fear 
that you consented to have sexual relations with him? 


"THE WITNESS: Well, I believe deep down inside -- 
"THE COURT: (Interrupting.) What? 


"THE WITNESS: Deep down inside, even though we had a 
divorce, I thought for the children that I would someday 
reconcile with him, although I never admitted it to him. 


"THE COURT: So, you thought in order to reconcile with 
him it would be a good idea to let him have intercourse 
with you? 


“THE WITNESS: Well, at that time, yes. 
"THE COURT: Well, all right." 


7. After testimony by appellant that appellee had struck her many 
times very hard, causing her to be afraid of him, without provocation, 
the following appears: 

(Tr 42) "THE COURT: Iam not concerned with that. 
"MR. GRONER: Your Honor, -- 


"THE COURT: (Interrupting.) You have got to show that this 
man had no right to take those children and that she is en- 
titled to custody of the children now. 


"MR. GRONER: Your Honor questioned her on why she was 
afraid, and she is afraid of a man who hits her. That is a 
reasonable fear. And she is afraid of a man who does some 
other things that I would like to bring out to answer the ques- 
tion that Your Honor asked. That is why Iam asking this 
question. 


"THE COURT: Well, it just seemed to me to be quite a loose 
practice just to go out with her husband after she says she 
was divorced from him, to casually engage in an act of inter- 
course. 


"MR. GRONER: After they both think they are divorced from 
each other, Your Honor, and she has talked about her fear of 
him. I would like to show the Court, as the Court asked to 
be shown, why she was afraid. There are other reasons be- 
sides the blows but I would like to describe the instances so 
the Court can judge whether the blows were justified or wheth- 
er (Tr 43) the man is brutally inclined. Because a man who 
is brutally inclined toward one member of his family, a woman, 
will teach his children and has already taught his children that 
it is all right to hit your wife when you grow up. 
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"THE COURT: Well, that doesn't follow. 


"MR. GRONER: Children learn from their parents, Your Honor. 
Does Your Honor want authority on that, too? 


"THE COURT: What are you trying to do? Make an ass out of 
me? 


"MR. GRONER: No, Your Honor. 

"THE COURT: Well, it apparently is your intention. 

"MR. GRONER: That is not my intention, Your Honor. 

"THE COURT: Well, why did you make a wisecrack like that? 


"MR. GRONER: I did not hear any wisecrack that I made. But 
Your Honor has excluded evidence that would show the attitude 
of the children toward the parent in real life. 


(The Court thereupon proceeded to read at length the decision 
of this Court in Webb v. Daigger, 173 A.2d 920, pp. 44, 45 and 
46 of transcript) 


(Tr 47) "THE COURT: Well, get on with the case." 


8. Following questions about appellee's location and employment 
through early 1961, the following occurred: 


(Tr 50) "THE COURT: Iam not concerned with all of these 
details. 


"MR. GRONER: I agree, Your Honor, I am trying to get a -- 


"THE COURT: (Interrupting.) If you agree with me, don't ask 
such questions that elicit such evidence. 


"BY MR. GRONER: 


"Q. I would like to elicit from you a number of times when 
Martin has seen the children during 1961. You can go (Tr 51) 
through the history in your mind, if you like, and we will wait 
while you do. But we would like a number of times ¢ or approxi- 
mate number. 


"THE COURT: Do you have any rule of thumb or any Pate of 
law that says if a man sees his children once a week that that 
is the thing he should do, but if he sees them twice a week 
that is a thing that shows that he has neglected his children 
or doesn't care for them? 


"MR. GRONER: I wouldn't propose such a rule of law, Your 
Honor. 


"THE COURT: Well, then why are you asking such questions? 


"MR, GRONER: I would suggest a rule of experience that if a 
man does not see his children, he is not interested. This is 
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the rule of experience that if a man does not see his children, 
he is not interested. This is the rule of experience that I say 
to the Court, and I think the number of times is relevant. 


"THE COURT: Well, your experience is not the same as mine. 


"THE WITNESS: I would say about a dozen for the year of 
1961." 


(Tr 51) "MR. GRONER: May I refer, if Your Honor please, 
in addressing the Court, Iam concerned about Your Honor's 
interest which Your Honor has about why he had what she 
called a hypnotic effect. The evidence would be partly during 
the time they were married (Tr 52). Now, is Your Honor 
satisfied on that score or may I present evidence? 


"THE COURT: Iam satisfied with what she said. 


"MR. GRONER: There was more that I would have asked her 
which Your Honor closed off. Does Your Honor wish to 
close off any discussion of what happened during their mar- 
riage that might have led to such an effect? 


"THE COURT: Iam not going to listen to any evidence as to 
things that occurred during their marriage. 


"MR. GRONER: My proffer would be that such things gave 
her reason and were the cause of her fright of him. Now 
would that still be Your Honor's ruling in the face of that 
proffer? 


"THE COURT: Iam not going to listen to such evidence. 
"MR. GRONER: Very good, Your Honor." 


10. Following testimony on cross-examination (Tr 88) that Mr. Ehrlich 
had been in the bedroom as late as 5:00 A.M., counsel questioned her re- 
garding a demandione Sunday by appellee that she get a man out of the 
house, and the transcript (Tr 93) shows the following: 


"A. He wasn't just a man, He was my fiance who I was go- 
ing to be married to. 


"Q. Iam asking you about Mr. Perper. He -- 


"THE COURT: (Interrupting.) Do you consider a fiance has 
a license to come in and sleep with you? 


"THE WITNESS: He did not sleep with me, Your Honor. 


"THE COURT: Well, I say, is that your consideration of a 
fiance? 


"THE WITNESS: Hardly." 
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71. Following cross-examination concerning an incident in which 

Mr. Ehrlich allegedly hit the child, Donnie, with a slipper, the following 
occurred: 2 


(Tr 95) "Q. Isn't it a fact that on that occasion Donnie came 
to the bedroom door and for about five minutes pounded and 
cried and called for you? 


"A, I don't remember. 

"Q. You don't remember. 

ah No. 

TE COURT: Do you deny it? 


"THE WITNESS: Well, there is a difference eteeen denying 
something and not being able to remember. 


"THE COURT: Well I asked you, do you deny it? 

"THE WITNESS: I don't remember. 

"THE COURT: Then you do not deny it? 

"THE WITNESS: I can only say what I feel. I don't remember." 


12. Mr. Boardman cross-examined appellant concerning the ar- 
rest of Mr. Ehrlich on the warrant obtained by appellee for allegedly 
striking the boy: 


(Tr 100) "Q. How do you know he was arrested? Did you 
see it? 


"A. Why, yes. 

"Q. Right in your home, wasn't it? 

"A. That is so. 

"VME COURT: In your bedroom? 

"THE WITNESS: No, sir, not in my bedroom." 


13. On re-direct, appellant testified concerning the two incidents 
when the parties had sexual relations after the alleged Alabama divorce, 
and that appellee was the aggressor (Tr 130). The following appears: 

"THE COURT: Well, he started kissing and ena s you? 


"THE WITNESS: Yes. 
"THE COURT: And feeling over your body? 
"THE WITNESS: He started to kiss me. 


“THE COURT: And you became a little Saas Ee so 
did he. That's right, isn't it? 
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(Tr 131) "THE WITNESS: Well, yes." 

14. After Mr. Boardman had been satisfied to conclude his re- 
cross-examination of appellant, the trial court conducted a lengthy and 
detailed cross-examination of appellant about the night she became en- 
gaged to marry Mr. Ehrlich (Tr 140 through 145). 

The following excerpts are set forth as examples of the alleged 
improprieties and bias of the trial judge, for brevity, but the entire five 
pages warrant detailed reading. The transcript shows the following 
statements or questions by the trial judge: 


(Tr 41) "And you had come home from Billy Martin's and 
had taken off your street clothes, had you? " 


"Did I ask you that? Just answer what I ask you.” 


"Well, when you walked in you sat down and kicked off your 
shoes and undid your brassiere, didn't you?" 


(Tr 142) "Q. (Interrupting.) Did I ask you that?" 


"Q. You just answer me when I ask you a question. I don't 
want you tobe helpful to me. I can help myself." 


"@, Did I ask you that? I said you went to your room. Didn't 
you?" 


"Q. Did I ask you that? Where did you go when you went to 
your home that day? What room?" 


(Tr 143) "Q. Well, after you were sitting on the sofa for a 
while, you started to kiss him, didn't you, and he started to 
kiss you?” 


"Q. Did I ask you that, madam? Didn't you?" 


"Q. And your kisses finally became very passionate, didn't 
they?" 


"Q. Well, as a matter of fact, they did, didn't they?" 
"Q. And he started to feeling your breasts, didn't he?" 


Here, the witness protested, asking: 


"A. Must I answer all these questions?" 
(Tr. 144) "Q.. Yes, you must." 
"Q. Did he put his hand on your legs?" 


"Q. And when he started to kiss you, you became very pas- 
sionate and so did he. That is what you have testified to so 
far. Now, he did start to feel your breasts, didn't he? 
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"A. Idon't remember. Is there anything wrong with two 
people in love embracing one another? I see nothing wrong 
in this. 

"Q. I don't either, but I am just asking you if he started to 
feel your breasts and your legs. Did he? 


"(The witness started crying). 


"MR. GRONER: Your Honor, I don't know if Your Honor is 
limited by what the testimony has been, but there has been 
no suggestion of this by anyone. 


"THE COURT: Well, I want to find out about it." 


(Tr 145) "MR. GRONER: I was only going to say that coun- 
sel has suggested a different person once did that, but that 
was denied. It was a different person and it came from 
counsel. 


"THE COURT: I want to find out about it. 


E WITNESS: I can't remember. Does everyone, is every- 
ore supposed to remember how many times they kissed their 
loved ones? There are some things you remember, and some 
things you don't. 


"THE COURT: If you don't remember, all you pane to say is, 
I don't remember. 


"THE WITNESS: Well, I don't remember. 

"THE COURT: Did he put his hand on your vagina ? 
"THE WITNESS: I don't remember, Your Honor. 
"THE COURT: It is possible? 

"THE WITNESS: Well, yes we loved one another. 
"THE COURT: That's all." 


15. During the cross-examination of Mr. Ehrlich, after testifying 
they had watched television together, the following appears (Tr 165): 
"THE COURT: What did you look at after one o'clock? 


"THE WITNESS: After one o'clock? I don't think anything 
ison. Jack Parr used to go off. 


"THE COURT: He went off at one o'clock, didn't he? 


"THE WITNESS: There wasn't anything after that. 
"THE COURT: What did you look at from 1:00 to 4:00? 
"THE WITNESS: We didn't. 


"THE COURT: What did you do? Just play with one an- 
other ?"' 
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16. At Tr 169, the following appears during the cross-examination 
of Mr. Ehrlich concerning his trial for the alleged assault on the child: 


"Q. But you didn't deny it. You put her on and testified that 
she had given you her permission, didn't you? 


"A. I was willing to go on the stand. 


"THE COURT: Wait a minute. I have told you several times 
to answer what is asked you. Now, let me tell you something. 
Let me tell you something. I am not going to tell you again, 
You understand? 


"THE WITNESS: Yes, sir. 
"THE COURT: Understand it well. 

17. The trial court interrupted the cross-examination of Mr. Ehrlich 
several other times to make the following statements or to ask the follow- 
ing questions: 

(Tr 174) "THE COURT: (Interrupting.) Did he say that?" 


(Tr 174) "THE COURT: Were you so frightened you didn't 
know what he said?" 


(Tr 175) "THE COURT: You mean he charged you with 


sleeping with his wife and you ignored him?" 

(Tr 176) "THE COURT: You got the message, huh?" 

18. Although appellee's counsel had made much of how much cloth- 
ing Mr. Ehrlich had and where it was kept (Tr 90-92 and 155-157), the 
trial court refused to permit appellant's counsel to examine him about the 
subject: 


(Tr 181) "THE COURT: I don't see that that has anything to 
do with it." 


(Tr 182) "THE COURT: You don't need to apologize to me. 
I don't blame you for laughing. I don't understand what he is 
driving at. 

"MR. GRONER: I want to clear up the reasons why he had 


clothes in this place, and I want to show where else he had 
clothes. This is what I am driving at." 


19. Questioned further about his not having testified himself in the 
assault trial, Mr. Ehrlich's examination by appellant's counsel was inter- 
rupted by the trial judge, as follows (Tr 183): 


"Q. Who made the decision whether you would testify or not? 
You? 


"A. No, sir. 
"@ Who did? 
"A. You did, sir. 


"THE COURT: You mean he didn't ask whether you wanted 
ta testify or not? 


"THE WITNESS: No, sir. I would have if he et me. 
"THE COURT: Did I ask you that? 
"THE WITNESS: No, Sir. 


"THE COURT: The next time you volunteer any information 
Iam going to punish you for contempt. The very next time, 
whatever it may be." 


20. At Tr 195, appellant's counsel proffered the testimony of the 
witness, Julian Sidell, who would testify that the appellee had told the wit- 
ness of numerous infidelities in which he (appellee) had engaged, naming 
a specific person and place, during the course of the marriage of the 
parties. The trial court refused to admit it. 


21. At Tr 196, appellant's counsel proffered the testimony of the 


witness Eula Stewart, who would testify that during the marriage she ob- 
served the appellee strike the appellant with force and without justifica- 
tion, and on at least one occasion so that she fell back and hit her head 
against a range or stove. The trial court refused to admit it. 

22. After Deanna Grunstein had described in detail (Tr 198) the 
loving care the appellant had given her children and the witness' frequent 
observations of appellant and the children, the following occurred (Tr 199): 


"Q. And what care did she take of them? How would you de- 
scribe that? 


"A. A lot of people don't go to doctors. In this case » Ellen al- 
ways did. 


"THE COURT: I can't understand what you are saying. A lot 
of ~neople what?" 


"THE WITNESS: A lot of people by human nature do not go to 
doctors on occasions -- 


"THE COURT: (Interrupting.) We don't want your coteestone 
al opinions, madam. You just keep those to yourself." 


23. On cross-examination, Deanna Grunstein, was'asked (Tr 202) 
if she had discussed appellant's "reputation for morality" with any person 
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in the last three months, and she answered "No." Thereupon (Tr 202) on 
re-direct, appellant's counsel asked: 


"@. May Iask a question? Has any person, since she has been 
acquainted with Alan Ehrlich, has any person discussed her 
reputation for morality with you? 


"THE COURT: What are you trying to do? Impeach your own 
witness? 


"MR. GRONER: No. 
"THE COURT: She said she hadn't discussed it with anyone. 


(Tr 203) "MR. GRONER: She had not. I wanted to know wheth- 
er anyone talked to her about it. 


"THE COURT: Well, if anybody talked to her, she talked to them. 
If she discussed it with somebody or somebody discussed it with 
her, that means that they talked to each other. 


"MR. GRONER: If they did, yes, Your Honor. 
"THE COURT: She said no." 
24. Mrs. Mildred White was called as a witness by appellant (Tr 204) 
and the following harrassing tactic was engaged in by the trial judge: 


(Tr 205) "Q. Do you know the petitioner in this case, Mrs. 
Ellen Ehrlich? 


"A. Yes, I do. 
"Q. Do you (sic) other persons who know her? 
"A. Yes. 


"Q. Do you -- 


"THE COURT: (Interrupting.) If you are trying to prove the 
character or reputation, that is not the proper way to prove 
it in the District of Columbia. 


"MR. GRONER: This is the way I just have, Your Honor. 
“THE COURT: Well, it was improper when you just did it. 


"MR. GRONER: I can only say this is the way I have before, 
an -—— 


"THE COURT: (Interrupting.) That doesn't make it good. 


"MR. GRONER: Evidently not, but it is the only way I know, 
Your Honor. I don't know -- What is the fault here? 


"THE COURT: You haven't asked the proper question. You 
haven't qualified the character witness. 


"MR. GRONER: Well, without being obtuse, it was my inten- 
tion by asking whether she knows her and people who know 
her -- 
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"THE COURT: (Interrupting.) That is not the way to (Tr 206) 
prove reputation in the District of Columbia. Do you know the 
defendant, do you know people in the neighborhood in which 
she lives who in turn know her." 


25. Later (Tr 207), the trial court interrupted cross-examination of 


this witness, Mrs. White, several times to attempt to whittle down her 
favorable testimony. At Tr 207 the court suggested that'she hadn't dis- 
cussed pppellant's reputation for a year or so, but the witness asserted 
that it had been within the past two months. At Tr 209, the witness testi- 
fied that she had discussed appellant's reputation with friends and people 
who knew appellant, but the Court interrupted to limit her testimony to the 
people in the neighborhood in which she lives. Again, at Tr 210, the Court 
interrupted to limit the witness' testimony to a specific discussion of her 
"moral character", : 

26. Immediately thereafter, appellant's witness Mary Rothrock, was 
called and testified (Tr 211) of knowing appellant and other people who live 
in appellant's neighborhood who know appellant. She was asked if she knew 
what those other persons thought of appellant's "moral character", as just 
asked (Tr 210) by the Court of the prior witness. But the Court (Tr 212) 
perversely interposed: 


"THE COURT: No. No. What is her reputation Soe those 
pdrsons for chastity. 


"THE WITNESS: Very good, sir." 

27. On cross-examination, the witness stated that she had not dis- 
cussed her chastity with any person within the last four months, and Mr. 
Boardman rested. The Court pursued it (Tr 212) developing that the wit- 
ness did not ''know as I have ever particularly discussed her chastity as 
such". Whereupon the following occurred: 

"THE COURT: All right. I will strike her testimony. 
"THE WITNESS: Her reputation, yes. 
"MR, GRONER: May I ask -- 


"THE COURT: (Interrupting.) She says she has never dis- 
cussed it with anybody." 


28. Appellant's next witness, Mrs. Esther Chasen, was called (Tr 
218) and interrupted (Tr 222) when testifying that the persons living in the 
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neighborhood thought of appellant as a perfect lady, by the Court's "Did 
he ask you that"; and again (Tr 223) in replying to an inquiry as to her 
reputation, that "she was a fine person", the Court rejoined "Did he ask 
you that". 

29. Mrs. Ann Rose, testified next, and after qualifying as to her 
knowledge, was similarly interrupted with the identical questions twice 
by the Court (Tr 224). After testifying that appellant's reputation "is the 
finest" and that she is regarded as "a very good mother", the following 
occurred (Tr 225): 


"THE COURT: (Interposing): Wait just a moment. Your knowl- 
edge of her reputation is based on what your discussions were 
with other people. Now, you say that you didn't discuss it be- 
fore this last week. Is that right or wrong? 


“THE WITNESS: There was never a cause. 


"THE COURT: Well, did I ask you that? 
"THE WITNESS: No, sir. 
"THE COURT: Well, you just answer what is asked you, and 


we'll get along much better. You did not discuss it with any- 
one before last week, did you?" (Emphasis added) 


"THE WITNESS: Inever had cause to because I -- 
"THE COURT: Did I ask you that, madam? 
"THE WITNESS: No. 


"THE COURT: Just answer what Iask you. You never dis- 
cussed it with anyone before last week, did you?" (Empha- 
sis added) 


‘THE WITNESS: No. I had no reason to. I had never seen 
her step out of line -- 


"THE COURT: Oh, my gracious -- 


"THE WITNESS: -- and I have always seen conduct (Tr 226) 
herself -- 


"THE COURT: You just answer what is asked you, madam, 
and if you don't you're going to regret it very, very much. 


"THE WITNESS: I'm sorry. 
"THE COURT: You'll be more sorry than that. 
"BY MR. GRONER: 


"Q. Mrs. Rose, if you did not discuss it prior to last week, 
how do you know what her reputation was before last week? 
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"THE COURT: How could she know? 
"MR. GRONER: I'd like to know, if she could answer it. 


"THE COURT: Well, if she could answer it, she is a better 
lawyer than anybody that ever wrote a law book. — 


"THE WITNESS: Well, I know -- 


"THE COURT: Don't answer that question. The en way that 
she could gain knowledge of her reputation is to discuss it 
with somebody. Now, if she didn't discuss it with Bomebody, 
how in the world could she know it? 


"MR. GRONER: I might suggest, Your Honor, that the way 
one gains knowledge of a person's reputation for chastity 
mainly is by the absence of discussion because when there 
is a question, then a discussion arises. 


"THE WITNESS: Why, I have -- 


"THE COURT: Madam, don't volunteer anything. You (Tr 
227) answer what is asked you. This witness is so anxious 
to testify that she gives the impression that she just wants 
to help this petitioner whatever stands in her way." 


Later (Tr 229) the Court interrupted this witness' answer 
to a further question to state: 


"THE COURT: You just answer what is asked you madam. 
You and I are going to have some trouble if you don't do it. 
If you don't understand the question, you tell counsel that 
you don't understand it. 

"If he asks you if you talked about something, don't 
come back with an answer that you saw somebody.: That's 
not an answer to the question." 


30. Mrs. Marion Rothberg was then called as a anes for appellant 
(Tr 231). The trial court interrupted her cross-examination by Mr. Board- 
man (Tr 234) to ask: 


"THE COURT: What, are you a professional witness?" 


C.  Téstimony of Appellee 


(Note: Here, counsel must interweave a narrative statement of events.) 

Appellee testified (Tr 249) that he is twenty-three years of age. His 
counsel questioned him at length (Tr 251-255) as to events leading to their 
separation, and prior to their alleged Alabama divorce. He denied ever 
telling appellant before his divorce that he had been unfaithful or had com- 
mitted adultery (Tr 253). He admitted striking her twice (Tr 253), once 
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when she was angry and he struck her in self-defense, and once when he 
completely lost his temper. He denied that he had had intercourse with 
appellant after their divorce (Tr 257-258). 

Appellee described in detail (Tr 277-279) his taking of the children 
from the home of the appellant in Maryland on February 26, 1962, and tak- 
ing them to a house he had rented in the District of Columbia, three days 
earlier. 

Appellee testified (Tr 292-293) emphatically that he regarded him- 
self as married to appellant (although, he remarried almost immediately 
thereafter). He acknowledged that he had been planning a marriage to a 
Mrs. Carol Russell (Tr 293) (not the person he has married). 

Appellee acknowledged (Tr 300) that appellant "at all times gave me 
her full cooperation in seeing the children," 

Appellee testified (Tr 306) that he had been "instructed by my attor- 
neys to put the children in the jurisdiction of the court, which I did." Asked 
how he did that, he stated "I went to the house on the twenty-sixth and I re- 
moved the children from the house and brought them to Washington, D.C., 
at 1796 Sycamore Street." 


Appellee again denied (Tr 309) ever telling appellee that he had been 
unfaithful to her, or that in fact he had been unfaithful to her. 

Appellee testified (Tr 310) that he chose February 26, 1962, to go to 
appellant's house to take the children from her because he knew that she 
would be away from home then, and at the Silver Spring Peoples Court in 


response to the warrant he had sworn out for Mr. Ehrlich. 

Appellee testified (Tr 322) that he had a maid and a private detective 
thereafter at his house; that the detective had instructions to contact Mr. 
Boardman immediately if appellant came to the house; that Mrs. Bussie 
(the maid) had instructions not to allow appellant to enter the house (Tr 
323). 

31. Appellee acknowledged (Tr 329) that since the Alabama divorce 
he has had sexual intercourse with two or three women. When asked their 
names (Tr 329) his counsel objected. The Court sustained the objection 
(Tr 331) stating "Well, it won't be helpful to me any" (Tr 330), and "I don't 
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think it makes any difference" (Tr 331). He denied that one of the women 
was his former fiancee, Mrs. Carol Russell (Tr 331), and acknowledged 
that he had been engaged to another person since his divorce (Tr 331), a 
Miss Juliana Wolf of Atlanta, Georgia, but denied that he had had sex rela- 
tions with her (Tr 332). When asked how the engagement terminated, ap- 
pellee testified (Tr 332) that it was at her parent's request, but when asked 
on what ground, the Court itself interposed the following (Tr 332): 


32."'THE COURT: Why am I going to sit here and listen to all this? 
I don't see what that makes any difference. They might not 
have liked the color or the necktie that he wore." 


and, (Tr 333): 


"THE COURT: Well, I don't see that that has any effect on this 
case." 


"THE COURT: Oh, do you know that his answer will be that they 
asked him to break the engagement because of his character?" 


"THE COURT: You're just on a fishing expedition then." 
"THE COURT: I won't let him answer." 


Appellee testified (Tr 338-339) that because of appellant's conduct 
with other men in the past he regards her as "unfit" oe that "it makes her 
unfit forever." 


ao When appellant's counsel questioned spieubes about his fiance 
ever taking any clothing off in his presence (Tr 333- 334), and specifically 
if she had ever taken off her shoes (Tr 344) the Court interposed, "Well, 
suppose she did take off her shoes. What does that have to do with it?” 
and told appellee's counsel ''Don't be ridiculous". The Court acknowledged 
having asked appellant if she had kicked off her shoes and undone her bras- 
siere, bat stated "Well, that doesn't have anything to do with what you are 
asking this witness." Then (Tr 345), directed appellant's counsel: "Don't 
pursue it any further." 

Appellee (Tr 345) first flatly denied that the appelant had been preg- 
nant on either of the occasions upon which he admitted striking her, but 
after an admonition from his counsel not to repeat the question in giving 
his answers, immediately responded by changing his testimony, stating: 
"All right. I beg your pardon, on one occasion she was present and on one 
occasion she was not." 
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Appellee testified (Tr 350) that when appellant told him that she was 
pregnant with Sherri, the youngest child, he told her that he had doubts as 
to the "validity", and that he has not changed his mind as to those doubts. 
He testified that the basis of this was that he had not indulged in sexual re- 
lations with appellant for four months prior to the time she became preg- 
nant with this child "but for one time." He added (Tr 351) that he used a 
contraceptive that time. 

He repeated (Tr 352), "Sir, I repeat, then and now I still have my 
doubts as to the parent, the father of that child." 


D. Statements of Trial Judge Resumed 


34. When appellant's counsel attempted to examine appellee about 
his telephone call:'to Mr. Ehrlich's commanding officer, the Court inter- 
jected (Tr 362): 

"THE COURT: What does that have to do with this case?" 
"THE COURT: Well, what's the purpose of this?" 
and (Tr 363): 


"THE COURT: Well, I'm not going to sit here and listen to all 
of those questions that have nothing to do with this case." 


35. When appellant's counsel then (Tr 364) attempted to question ap- 
pellee as to where the husband of his maid, Mrs. Bussie, lived, the Court 
again interposed: 

"THE COURT: What does that have to do with this case?" 


and 


"THE COURT: Well, suppose he is in Hong Kong or New York, 
or Cairo, Egypt? What difference does it make?" 


After a tender of proof, that he was then at Lorton on a narcotics charge, 
the Court (Tr. 365) ruled: 


"THE COURT: You haven't any business to ask where he is 
and bring out the fact that he is in prison. There's only one 
thing that you can do in this jurisdiction, and to ask if a man 
has been convicted of a certain crime at a certain time, and 
to ask if a man has beenarrested or if he's in jail, is subject 
to a withdrawal of the case from consideration and its continu- 
ance thereof because that proves something you have no right 
to prove." 


When appellant's counsel asked if the witness knew that Mr. Bussie had 
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been convicted of any crime, the Court ruled (Tr 366) "That's not a prop- 
er question". (It must be noted that at Tr 352-353 appellee testified that 
he considered Mrs. Bussie a fit person to care for the children. And, at 
Tr 354 he testified that the love shown by the maid toward the children 
had been more than shown by the mother). 

36. Upon examination of appellee as to what he swore to in his com- 
plaint against Mr. Ehrlich in the Silver Spring Peoples Court (Tr 368), 
the trial court interrupted to direct appellant's counsel to produce the 
paper, and engaged in a long discussion with counsel as to why he didn't 
get an exemplified copy, although it was explained that that court is not a 
court of record, and commented (Tr 368) "Well, they don't know any more 
law t.1an anybody else." : 

37. The trial court shortly renewed its harassment of appellant's 
counsel on this point (Tr 370), interjecting: "Well, how would he make it 
otherwise than under oath?", and (Tr 371) "Well, what are you trying to 
do? Ask him a question that he can't answer?" 

38. The Court again interrupted to interpose (Tr 373) "How was 
that case prosecuted?", "Under what kind of a pleading?", "Do you mean 
to say that they prosecuted a case under a warrant?", and when appel- 
lant’s counsel tendered the record over the Clerk's signature, the trial 
court rejoined (Tr 374) "What good is it going to do me if I had it, or fif- 
teen thousand like it?", "What good is it going to do me?". Yet, when ap- 
pellant's counsel tried to answer, saying: "Your Honor, it states --", the 
trial court interrupted to state: 


hone COURT: I don't care what it states. What good is it go- 
ing to dome? You're worse than the witnesses." 


39. The trial judge then engaged in a series of exchanges with coun- 
sel, culminating (Tr 375) in striking counsel's remark and announcing "I 
don't care. I'm not going to sit here and try a lot of extraneous matters 


for fdur or five days." 


40. When counsel pursued the content of appellee's prior sworn 


statement in the application for the warrant, the trial judge interposed 
his own objections (Tr 375-376). Upon counsel's urging that it would be 
a reflection upon the father's character if the father made an oath of 
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which he had no personal knowledge, the trial court rejoined "Who ever 
heard of such law,as that? Have you got one case that will sustain you on 
such a proposition?" 

The trial court foreclosed further inquiry on this, by ruling that coun- 
sel would have to produce the instrument (which the Court had rejected at 
Tr 374). 

41. Appellant's counsel went then to an inquiry as to whether appel- 
lee was up to date on his payments under the contract with appellant. The 
Court ruled (Tr 377): 


"THE COURT: What difference does that make? Suppose he's 
a million dollars behind? 


"MR. GRONER: Your Honor, what difference it makes is that 
he breaches his contract, and this is what he will teach the 
children. There's no question -- 


"THE COURT: Oh, my goodness." 
Appeliee's counsel then interrupted, asking that the witness be permitted 
to answer, but the Court replied (Tr 377): 


"THE COURT: Mr. Boardman, I don't want to sit here and 
listen to a thousand and one questions that have no bearing 
whatsoever on the issues in this case." 


42. And, the Court directed to appellant's counsel: 


"THE COURT: Well, here it is two o'clock and you haven't 
asked one question that has anything to do with the issues of 
the case.” 


43. Appellant's counsel then attempted to proceed to a line of ques- 


tions concerning appellee's prior testimony about wanting his wife to come 


to Richmond and her refusal. Upon asking appellee whether his wife at 
that time was sick, the Court foreclosed it (Tr 379), ruling: 


"THE COURT: Now, why did you ask him about whether she 
had any illness or not? I'm not concerned with whether she 
had pneumonia, tuberculosis, or any other disease you might 
think of. 

"I'm only concerned with her ability to take care of these 
children and what the best interest of the children is. Now, 
whether she was sick or not, I don't give a continental." 


44. Counsel then passed to inquiries concerning appellee's attitudes 
toward appellant, and his having refused to permit her to see the children 
because he thought she was too emotional. Upon asking him if appellee 
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thought appellant should see the children again, the trial court again inter- 
posed (Tr 384): 


"THE COURT: Don't answer that question. That hasn't a thing 
to do with this hearing. 


"MR, GRONER: Well, I would like to know whether he is going 
19 allow her to see them, if the Court pleases? 


"THE COURT: That doesn't make any difference." | 

45. On re-direct, appellee's counsel tendered questions bearing upon 
whether appellee had refused to permit the appellant to visit the children 
the day before (Tr 388). The trial court ruled: 

"THE COURT: No, I don't care about it. 
"MR. BOARDMAN: You're not interested in it? 
"WHE COURT: No." 

46. Upon examination of a governess, newly hired by appellee, ap- 
pellant's counsel objected (Tr 399) to Mr. Boardman's leading questions, 
and putting answers in her mouth. The Court merely brushed it off, say- 
ing: ‘Well, it seems to be a practice."' When appellant's counsel renewed 
his objection, the trial judge merely replied "All right". When counsel 
asked the Court to rule on the objection (Tr 400), the court refused observ- 
ing "Well, she has already testified". 

47. When appellant's counsel began cross- enon of this gov- 
erness about whether appellee had said anything to her about appellant 
(Tr 401), the trial court again interjected: 


"THE COURT: Well, what does that have to do with this wit- 
ness, whether the defendant told her anything about the mother?" 


"THE COURT: Well, she wouldn't have any business telling what 
this man had said about his wife in any instance. It's stricly 
hearsay in the first place --" 


(Tr 402) "THE COURT: -- and in the second place, well, who 
are you offering it against, your client? 


"MR. GRONER: Against the respondent, Your Honor. 


"THE COURT: Well, first you say its not admissible and I rule 
that it's not admissible. 


"MR. GRONER: Excuse me, Your Honor. I would not say it is 
not admissible. I would say that it is admissible against him. 


"THE COURT: No, no, it's not. 


30 
"MR. GRONER: It's important to know, I think, what -- 


“THE COURT: Well, I don't think it is important and I'm not 
going to sit here and try issues that have absolutely nothing 
to do with this case." 


Appellant's counsel shifted his inquiry, turning to what the appellee's 
instructions to the governess were (Tr 403), and developed that she had been 
instructed not to open the door for anybody, including the mother of the chil- 
dren. 

48. Appellee then called the maid, Mrs. Bussie, and was permitted 
by the trial court (Tr 407) to testify to events prior to the alleged Alabama 
divorce (although the court had refused to permit appellant's counsel to do 
so). When appellant objected, and invited the Court to recall its ruling, the 
Court replied "All right. Go ahead and tell us." A plain reading of the 
transcript clearly shows that this remark was directed to the witness, not 
to appellant’s counsel, whom the trial court totally ignored. The witness 
proceeded to follow the direction of the court and tell what happened (Tr 
408-415). 

49. Later, the maid was testifying about appellant's conduct with Mr. 
Ehrlich, and the Court interjected its questions to develop what the witness 
"guessed" (Tr 420), and what the witness "gathered" (Tr 421), and upon re- 
ceiving a speculation by the witness as to somebody being in the bedroom 
with appellant, expressed its satisfaction "All right". 

50. When appellee concluded direct examination of this witness, the 
maid, the trial judge immediately (Tr 433) began a series of questions, 
which were obviously slanted prejudicially against appellant, as well as 
leading, to the point of putting words in the mouth of the witness: 


"THE COURT: Mrs. Bussie, your room was right underneath 
Mrs. Perper’s bedroom?" 


"THE COURT: Well, when you went down there, could you hear 
any noises going on up in Mrs. Perper's bedroom?" 


"THE COURT: Like a bed squeaking?" 
"THE COURT: Huh?" 
"THE COURT: And it squeaks?" 


"THE COURT: Well, does it squeak like some man and a wo- 
man having intercourse on it?" 


(It is perhaps anti-climatical to give the witness' answer) 


"THE WITNESS: No, sir. I can't say that because I didn't hear 
it.’’ 
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51. Then, on cross-examination regarding an incident when she (the 
maid, Mrs. Bussie) had come in and the appellant had been in the house 
with a man, whom the witness had described as being fully dressed with 
his trousers on, the trial court interjected (Tr 437) to ask, "Were they 
unbuttoned or unzipped?" Questioned further (Tr 439) as to whether the 
witness could see the appellant, the trial court interjected "Did you see 
her breast?" and "Did you see her brassiere?" (It might be noted that 
the witness’ answer to each of these three provocative and biased ques- 
tions was ''No"). 

The maid testified (Tr 442) regarding appellant, "I think she's a 
good mother". 

Appellee called another witness, a maid who had worked next door 
to appellant's home, and then called a private detective. RRereNDoe ap- 
pellee rested. 


52. Appellant's counsel renewed his proffer of proof (Tr 463), but 
the trial court ruled, 'Well, there's no need to make it again." Appellant's 
counsel tendered the same proffer (that appellee had admitted committing 


adultery during the marriage, numerous times, naming a specific person 
and place) in "rebuttal", pointing out (Tr 464) that the appellee specifically 
had denied making the statements, but the trial court ruled "No, I won't 
receive it." 

Appellant's counsel then tendered a proffer of rebuttal testimony 
that appellant was struck with such force as to knock her backwards to 
strike a cabinet, which appellee had denied, but the Court ruled, "I don't 
see how it can be helpful.” A third proffer was then made (Tr 465) that 
appellee struck appellant forcibly in the face, which appellee had denied, 
but the Court refused to receive it. 

53. Appellant's counsel proffered evidence about appellee's refus- 
ing to permit appellant to see the children the day before (Tr 466), and ap- 
pellee's counsel made a proffer apparently to shorten the case by stipu- 
lating to that, but the Court replied: : 


"THE COURT: Well, I don't think that counsel has heard any- 
thing you said. Everytime I address a question to him, he 
starts talking to his client or his associate, and he had done 
the same thing when you have addressed a question to him." 


The testimony had been received on March 8 and 12, 1962. It was 
argued early on March 13, 1962. Immediately thereafter, the Court 


, 
. 
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announced its oral findings (Tr 489-494), which included the following in- 
judicious statements: 


54. "She (appellant) did strike me as being the kind of person 
who thought that an engagement between a man and a 
woman gave open-sesame to the man to every part of 
the body of the woman."(Tr 489). 


55. "Now these character witnesses that were produced on be- 
half of Mrs. Ehrlich appeared to me like old shoes that 
had been brought out and highly polished all of a sudden 
to show that they really didn't look as bad as they did if 
they hadn't been polished.""(Tr 490). 


56. "She permits this man Ehrlich to put his hand all over her, 
kiss her, treat her affectionately, put his hand on her va- 
gina before they were married. This certainly shows an 
adulterous disposition, and they certainly had the oppor- 
tunity of committing adultery when they went in her bed- 
room and locked the door." (Tr 491). 


57."{continuing) And I think she is the kind of a person that 
if she decided that she wanted some sexual relief at some 
time or other and there was a man in the neighborhood 
that she kind of liked, she would just fix it so that he could 


give her the relief she wanted in the form of sexual rela- 
tions ."(Tr 492). 


58. (As to the witness, the maid, Mrs. Bussie) "She could 
very well have testified to a great deal more than she did 
testify to concerning Mrs. Ehrlich."(Tr 492), 


59."And certainly with a woman that has Mrs. Ehrlich's ten- 
dencies to gratify her passions and let her lover gratify 
his passions, --." (Tr 493). 


60. and, " -- I would be afraid that --- (if) --- she is cut off 
from further sexual intercourse (with her husband) that 
she would seek some someplace or other and would get 
it in front of the children or not in front of the children, 
however it suited her to obtain it ."(Tr 493). 


STATEMENT OF POINTS 
1. The appellant was deprived of a fair and impartial hearing, by 
reason of the bias and prejudice exhibited toward her case by the trial 
judge. 
2. The trial judge erred in giving controlling relevance and weight 
to the sexual behavior and attitudes of the divorced mother in determining 
her fitness for custody and the best interests of the children. 
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SUMMARY OF ARGUMENT 


Chreful and plain reading of this transcript clearly establishes that 
the appellant was deprived of a fair and impartial hearing, and of even the 
appearance of a fair and impartial hearing. The bias and prejudice ex- 
hibited against the appellant's case by the trial judge appears clearly and 
undeniably. The findings of the lower appellate court that the transcript 
"discloses beyond any question" that the conduct of the trial judge had been 
"injudicious", "deplorable" and "meets with our disapproval" required a 
reversal for a new trial. 


ARGUMENT 


I. THE DEMONSTRATED BIAS AND PREJUDICE OF THE 
TRIALJUDGE DEPRIVED APPELLANT OF A FAIR AND 
IMPARTIAL HEARING AND REQUIRES A REVERSAL 


A. The Applicable Law : 

Appellant believes that the controlling law in this case, as to bias 
and prejudice, is certain and clear. This Court, in Whitaker v. McLean, 
73 App. D.C. 259, 118 F.2d 596 (1941) held: 


"Judges cannot be forbidden to feel sympathy or aversion for 
} party or the other. Mild expressions of feeling are as 
ha.d to avoid as the feeling itself. But a right to be tried by 


a_judge who is reasonably free from bias is a part of the funda- 
mental right to a fair trial. If, before a case is over, a judge's 


bias appears to have become overpowering, we think it dis- 
qualifies him. It follows that the judgment. must be reversed. 
This is the more regrettable because it is our impression, 
based on an examination of the record, that the claim on which 

on sued was probably without merit." (Underscoring 
added). 


The alignment of the trial judge with one side or the other, as estab- 
lishing bias and prejudice, has been ruled on in Knapp v. Kinsey, 232 F.2d 
458 at 466 (6th Cir. 1956), where the following was held: | 


". --. When the remarks of the judge during the course of a 
trial, or his manner of handling the trial, clearly indicate a 
hostility to one of the parties, or an unwarranted prejudgment 
of,the merits of the case, or an alignment on the part of the 

Céurt with one of the parties for the purpose of furthering or 
supporting the contentions of such party, the judge indicates, 
whether consciously or not, a personal bias or prejudice which 
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renders invalid any resulting judgment in favor of the party 
so favored. - - -,""1 


While not binding upon this Court, of course, it is of interest to ob- 
serve that in other cases, the lower appellate court has not been "slow to 
reverse". Their holdings in these cases seem particularly apt in the pres- 
ent case. 

Scott v. Scott, 137 A.2d 722 (1958) (D.C. Ct. of App.) 


"The remarks were of such a nature as to have been better left 
unsaid for they were very likely to have had at the least an up- 
setting effect on the witnesses, and they show some prejudg- 
ment of the value of any testimony the witnesses might give 
thereafter."' The case was reversed for a new trial. 


Silverman v. Silverman, 162 A.2d 773 (1960) (D.C. Ct. of App.) 


"It goes without saying that every judge should exercise self- 
restraint andpreserve an atmosphere of impartiality. As the 
United States Court of Appeals for this circuit stated: "Mild 
expressions of feeling are as hard to avoid as the feeling it- 
self. But a right to be tried by a judge who is reasonably free 
from bias is a part of the fundamental right to a fair trial.' 
We have no alternative but to reverse and remand the case 
for a new trial. This is indeed unfortunate because the result, 
absent bias, was probably correct." 


Home Insurance Company, et al v. Eggleston, et al., 170 A.2d 781 (1961) 
D.C. Ct. of App. 


"It has been said more than once that not only should a trial 
be fair but it should also appear to be fair. When a judge 
displays an attitude of hostility or bias against a lawyer, it is 
only natural that the client feels that the judge entertains the 
same feeling for him and that he is not receiving a fair trial." 
(Emphasis added). 


Price v. Price, 174 A.2d 83 (Oct., 1961) (D.C. Ct. of App.) 


Here, in reversing, this Court stated: "Like all litigants, 
appellant had a right ‘to be tried by a judge who is reason- 
ably free from bias.' (case cited) We hold that the trial 
judge by his attitude and remarks created ‘an atmosphere of 
hostility which prevented the fair and impartial trial to which 
a litigant is entitled'." 


z Cited with approval in Wright v. Mathias, 128 A.2d 658, (1957) (D.C. Ct. of App.) 


UJ 
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B. The Trial Judge As A Super-Advocate For Appellee 

The appellant most emphatically contends that in this case the trial 
judge beyond any question dropped the role of an impartial arbiter. The 
trial judge improperly adopted the role of an adversary to this appellant, 
and of a "super-advocate” of the appellee's interests. This is a serious 
charge and, again, the factual basis for it should be set forth in detail and 
pinpointed. 

Counsel for appellant will deal at length with the highly unusual ex- 
amination (or cross-examination) of the appellant by the trial court as to 
sexual matters, at a later point in this brief. It will be obvious, however, 
that those tactics are relevant to the point here discussed of the judge's 
adoption of the role of an advocate for the appellee. 


1, Examination of Mr. Ehrlich 

Additionally, however, the trial court frequently interrupted (Tr 169- 
174) the witness, Mr. Ehrlich (appellant's husband) to intimidate and to re- 
strict the witness' answers. Later (Tr 174-176) the trial court interrupted 
this witness to inject questions and a flippant observation, which again 
demonstrated the trial judge's continued bias and prejudice. Although 
cross-examined by appellee (Tr 155-157) about how much clothing he kept 
in appe‘dant's house, the trial court refused (Tr 181-182) to permit appel- 
lant's counsel to examine this witness about it on re-direct. 


2. Refusal to Receive Testimony of Appellant's Witnesses 
Julian Sidell and Eula Stewart 


Clearly it was error for the trial court to refuse the proffer of the 
testimony of Julian Sidell (Tr 195), that the appellee had told him of numer- 
our infidelities which appellee had engaged in, naming a specific person 
and place, during the course of the marriage of the parties; and, of the 
testimog7 of Eula Stewart (Tr 196), that the appellee had struck the appel- 
lant during the marriage, with force and without justification, and on one 
occasion caused her to fall back and strike her head on a range. (Proffer 
repeated as rebuttal at Tr 463-464). 


3! Attitude Toward Appellant's Character Witnesses 
The trial judge with no justification whatsoever interrupted the ex- 
amination of Deanna Grunstein (Tr 197) to cut her off, limit her testimony, 


and intimidate her. 
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The trial court improperly interrupted to admonish the witness 
Deanna Grunstein (Tr 198), who was giving very favorable testimony for 
appellant, saying: 

“THE COURT: (Interrupting.) We don't want your professional 
opinions, madam. You just keep those to yourself."’ 
And (Tr 202), further interrupted direct examination of her to accuse ap- 
pellant's counsel of trying to impeach her, and engaged ina colloquy with 
appellant's counsel obviously intended to cut off further examination of any 
testimony by this witness. 

The trial court completely disrupted the examination of Mrs. Mildred 
White (Tr 205) by a harassing interruption and criticism of counsel, and 
followed that (Tr 207-210) by an obvious attempt to "whittle down" the favor- 
able effect of her testimony for appellant. 

Immediately thereafter, appellant's witness Mary Rothrock (Tr 211) 
testified of knowing the appellant and other people who live in appellant's 
neighborhood who know appellant. She was then asked if she knew what 
those other persons thought of appellant's "moral character", just exactly 


as the trial court had directed counsel (Tr 210) on examination of prior wit- 
nesses. But the trial court perversely interposed (Tr 212): 


“THE COURT: No. No. What is her reputation among those 
persons for chastity?" 


The trial court then (Tr 212) struck all of her testimony (which had been 


favorable) because she had not discussed appellant's chastity as such, al- 
though she had discussed her reputation. 

Appellant's next witness, Mrs. Esther Chasen, was called (Tr 218) 
but interrupted (Tr 222) and admonished by the trial judge for saying that 
the appellant was thought of as "a perfect lady" in the neighborhood, and 
again for saying that her reputation was that of "a fine person". 

Appellant's next witness, Mrs. Ann Rose, similarly gave favorable 
testimony for appellant (Tr 224-225). The trial court, thereupon immedi- 
ately interrupted her examination to conduct its own examination obviously 
and solely intended to break down her testimony. This was interspersed 
with continuous and improper admonishments which obviously would intimi- 
date any witness (Tr 225, 226, 227 and 228). The trial court commented 
(Tr 227): 


37 


"THE COURT: --. This witness is so anxious to testify that 
she gives the impression that she just wants to help this peti- 
tioner whatever stands in her way." 


Immediately thereafter, Mrs. Marion Rothberg oe called as a wit- 
ness for appellant (Tr 231). The trial court interrupted her cross-exam- 
ination (Tr 234) to ask the highly improper and intimidating question: 

"THE COURT: What, are you a professional witness?" 


(Counsel suggests that the obvious punctuation intended here 
was, "What are you, a professional witness?" 


Cc, Trial Judge's Attitude Toward Appellant's Counsel 

The trial court continuously interfered with and criticized appel- 
lant's tifial counsel in his handling of this case. 

i. trial court interrupted the opening statement of appellant's trial 
counsel (Tr 11) to emphatically announce: 


"Well, you can rely upon it, that if the respondent proves that 

this petitioner is an adultress and committed adultery before 

the children, that she is not going to get them." Cteasng ob- 

viously the custody of the children). 

However proper such a conclusion might be under the applicable law, 
at the conclusion of all of the evidence, it was highly improper to announce 
at that stage of the case. Such an announcement, at that stage, totally ig- 
nores the possibility of comparative evidence against the appellee. It re- 
flects a mind with but one conviction, and closed to other possibilities. 


Tpe interruption and comments by the trial court were rarely in re- 
sponse <0 any objection by appellee's counsel, but were injected continu- 
ously on the trial judge's own initiative. The trial court repeatedly and 
sarcastically asked appellant's counsel for case law or authority for the 
most obvious and elementary facts of human experience. 


Typical of this was the trial judge's demand (Tr 25) for law on the 
assertion that if a father had not bothered to see his children, it indicated 
a lack of interest in the children and was relevant to his "fitness". Among 
the many improper, critical and prejudicial remarks directed at appel- 
lant's trial counsel were these: 


(Tr 26) "THE COURT: You haven't looked it up. How do 
you know there is or not?" 

"THE COURT: Well, there is now. I have made a 
ruling.” : 
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(Tr 33) "THE COURT: -- Iam not going to sit here and 

listen to a lot of immaterial evidence." 

The most highly improper remark occurred early in the case (Tr 42) 
when the Court asked: 

"THE COURT: What are you trying to do? Make an ass out 

of me?" 

A cursory review of the facts set forth above in this brief (without a 
detailed examination of the transcript) shows that the trial judge repeatedly 
announced that he wasn't going to listen to the answers to questions, that 
he wasn't interested in the matter asked, that he wasn't concerned, that it 
would not be helpful, that it didn't make any difference, or asked why coun- 
sel asked such a question, or what it could have to do with the case, twenty- 
seven times to appellant's counsel (Tr 24, 25, 26, 32, 33, 42, 50, 52, 181, 
330, 331, 332, 333, 334, 345, 362, 363, 364, 374, 375, 377, 379, 384, 388, 
401 and 402). 


Only once did the trial court make such an interruption, ruling or 
comment to appellee's counsel (Tr 388). As will be seen shortly, the trial 
judge permitted appellee's counsel to inquire into any subject, including 


those which had been foreclosed to appellant's counsel. 

Then, after a long series of attempts to frustrate appellant's trial 
counsel's examination about appellee's having a false warrant sworn out 
against Mr. Ehrlich, and ridiculous comments about the Silver Spring Court, 
such as (Tr 368) "Well, they don't know any more law than anybody else", 
the trial court asked counsel (Tr 371) "Well, what are you trying to do? 
Ask him a question that he can't answer?" 

Among many comments which the trial judge interspersed regarding 
a document from the Peoples Court of Silver Spring, Maryland, and the 
question of whether that Court has a seal or not, was the following (Tr 374) 
when appellant's counsel made a tender of its contents: 


"THE COURT: I don't care what it states. What good is it 
going to do me? You're worse than the witnesses." (Em- 
phasis added) 


Shortly thereafter (Tr 377) the trial court stated to appellant's counsel: 


"THE COURT: Well, here it is two o'clock and you haven't 
asked one question that has anything to do with the issues 
of this case." 
When appellant's counsel objected to inquiries by appellee's counsel, 
the court just ignored the objections and even refused to rule upon them (Tr 
399, 400 and 407). 
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Finally, at the end of the case, the trial judge made the following 
(Tr 466) \bvious criticism of appellant's trial counsel: 


"THE COURT: Well, I don't think that counsel has heard any- 
thing you said. Everytime I address a question to him, he 
starts talking to his client or his associate, and he has done 
the same thing when you have addressed a question to him.” 


Trial Judge's Refusal To Receive Evidence Against Appellee, 


And Court's Favoring Appellee's Case And Witnesses. 


When appellant testified, the trial court refused to Beran her to 
testify concerning appellee's: 


1.. Lack of interest in the children (Tr 24-25). 

yon _ Living up to financial provisions of their agreement (Tr 26). 
3. Not being home, and lack of interest in their children (Tr 32). 
4. Physically beating appellant (Tr 42). 


The trial court refused the proffer of the testimony of Julian Sidell 
(Tr 195) that appellee told the witness of numerous infidelities during the 
marriage; and refused the proffer of the testimony of Eula Stewart (Tr 
196) that the appellee had struck appellant during the marriage, with force 
and without justification, and on one occasion caused her to fall and strike 
her head on a range. (Both proffers were repeated, Tr 463-464). 

In contrast to the trial judge's attitude when the appellant testified, 
the trial judge completely protected the appellee on cross-examination. 
Despite appellee's admission that he had had sexual relations with two or 
three women since the alleged Alabama divorce (Tr 329), the court refused 
to permit appellant's counsel to develop their identity (Tr 330-331) let alone 
when and where these acts occurred. The appellee testified as to an en- 
gagement to marry another woman, but the court refused examination as 
to the reason given for its termination (Tr 332-333). 

Although the trial judge himself had conducted a searching examina- 
tion of appellant, as to whether she took off her shoes or other articles of 
clothing the night she became engaged to Mr. Ehrlich (Tr 140, 141 and 143), 
the tria} court refused to allow appellee to be cross-examined as to wheth- 
er his fiance took off her shoes (Tr 344) let alone any other clothing, and 
directed appellant's trial counsel not to pursue it any further (Tr 343). 


Appellee made a flat and emphatic assertion that his wife "was preg- 
nant on neither of these occasions" when he admittedly struck her (Tr 345). 
After an admonishment by his own attorney not to repeat questions, appellee 
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apologized saying, "All right. I beg your pardon, on one occasion she was 
pregnant and on one occasion she was not". The trial court completely ig- 
nored this direct reversal of appellee's testimony. This clearly demon- 
strated that, in contrast to antagonism displayed toward the appellant and 
his constant "jumping" on her and her witnesses, the appellee could baldly 
perjure himself, then immediately admit the falsity of his prior answer, 
and the trial court completely ignored it. 

The trial judge refused to permit counsel for appellant to examine 
appellee about an alleged narcotics conviction of the husband of appellee's 
maid, Mrs. Bussie. This seems unsupportable, in view of appellee's testi- 
mony that he regarded her as a fit and proper person (Tr 353) and that he 
knew nothing of the maid's men friends (Tr 359). 

The court refused to permit appellant's counsel to cross-examine 
appellee about a sworn statement he made in applying for a warrant for 
Mr. Ehrlich (Tr 368-375), at the same time making a series of biased and 
erroneous observations and statements. The court also erroneously re- 
fused to receive the contents of the statement, under a certificate of the 
clerk of that court (Tr 374). The court refused to permit cross-examina- 
tion to show whether appellee was behind in payments to appellant under 


their agreement (Tr 379). 


Although the court had permitted appellee to testify on direct exam- 
ination as to appellant's refusal to go to Richmond with him (Tr 251), the 
court refused to let appellant's counsel ask appellee if appellant had been 
ill at that time (Tr 379). 

The trial judge completed its protection of appellee by refusing even 
to allow him to be asked whether appellant should be permitted to see the 
children again (Tr 384). 

Appeliee's governess then testified, and the trial judge completely 
ignored appellant's objections to appellee's counsel's leading of this wit- 
ness, and refused to stop it, or to rule on the objection (Tr 399-400); and 
refused to permit appellant's counsel to examine her regarding statements 
made to her by the appellee, ruling (Tr 401) that "It's strictly hearsay". 
That ruling is just fantastic! The court continued to insist that it would 
not permit the inquiry (Tr 402). 

The court permitted Mr. Boardman to examine the maid, Mrs. Bussie, 
about anything he desired, including matters prior to the alleged Alabama 
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divorce between the parties (Tr 407), though it had earlier refused to per- 
mit appellant's counsel to develop anything prior to that alleged decree 
(Tr 42-46-51). When appellant's counsel pointed this out to the trial court 
(Tr. 407), the trial court directed: "Go ahead and tell us." The witness 
then did so (Tr 408-415). : 


E. Trial Judge's Refusal To Give Weight To Father's Kidnapping Of 
Children From Maryland To Confer Jurisdiction Upon This Court. 
The appellee-father testified (Tr 306) in the plainest language that 
he had gone deliberately to the appellant's home at a time when he knew 
that she would not be there (he having sworn out a warrant for Mr. Ehrlich's 
arrest which would require appellant's presence then in court as a witness) 
to take the children. He testified that he had done this after he had been 
"instructed by my attorneys to put the children in the jurisdiction of the 


court, which I did." Obviously, he was testifying that he had been instruct- 
ed to "kidnap" or ''snatch" the children from the mother’s lawful custody 
in Maryland, and bring them to a house he had just rented three days be- 
fore in the District for that purpose (he having previously been a resident 
of Virginia), in order to be within the jurisdiction of the courts of the Dis- 


trict of Columbia. 

This Court, in Boone v. Boone, 80 U.S. App. D.C. 152, 154, plainly 
announced "- - we do not for a moment sanction kidnapping or encourage 
contempt of court." : 

Without dispute, the appellant had custody of these children by legal 
contract between the parties, and by order of the Alabama decree of di- 
vorce. Clearly the appellee could have filed a suit for custody in the courts 
of the State of Maryland, and had this matter determined in an orderly and 
proper manner. In contrast, his attorneys admittedly caused him to kidnap 
the children, and bring them into this jurisdiction, where neither of the 
parents theretofore resided, solely to confer jurisdiction upon this Court. 

Yet, the trial judge in this case uttered not one word of condemnation 
or comment about the brazen kidnapping in this case, openly admitted in 
open court by appellee. 

F, Trial Judge's Refusal To Give Any Weight To the Evidence That 


Appellant Had Been A Good Mother And Had Taken Good Care Of 
the Children 


By reason of its bias and prejudice, the trial court completely and 
erroneously ignored the very substantial evidence that the appellant had 
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been a good mother and had taken good care of these children. 

The trial court not only went out of its way improperly to tear down 
the effect of appellant's witnesses, as set forth above, but even ignored ap- 
pellee's witness. The witness, Mrs. Bussie, had been a maid in the home 
of the parties and of appellant, prior to the kidnapping of the children, 
Thereafter she was employed by appellee, and she testified as his witness. 

Most significantly, this witness testified (Tr 442) regarding the ap- 
peliant "I think she’s a good mother.” 

The appellee, himself, testified (Tr 339) that the only fault he had to 
find with appellant as the mother of these children was her conduct with 
other men and her going off on trips. As he said (Tr 339), "Nothing more, 
no, sir." 


G. Ignoring The Father's Admitted Denial Of Paternity Of 

The Youngest Child — An Infant Girl. 

In its blind, consistent, and complete prejudice from beginning to end 
in this case in favor of the appellee and against appellant, the trial judge 
completely ignored an important if not controlling circumstance. 

The trial court awarded the appellee the permanent custody of the 
youngest child, Sherri Lynn, who was born May 28, 1960 (Tr 351), despite 
the complete denial of paternity of that child implicit in the testimony of 
the appellee (Tr 349-352; and 390). 

It seems heartless to take a baby of two years from its mother, when 
there is abundant evidence of the mother's good care of the child and no 
evidence of neglect. It seems monstrous, however, to take a baby girl away 
from such a mother, and award it to the appellee, who obviously, clearly 
and conclusively does not believe that he is the father of that child, to be 
cared for and raised by maids, or a new wife. 


Significantly, the trial court gave no consideration or weight to these 
factors, because of its bias and prejudice against the appellant-mother. 

In Peckham v. United States, 93 U.S. App. D.C. 136, 210 F. 2d 
693 (1963), the opinion sets forth, at p. 145, that a majority were convinced: 


"- - - that the excessive injection of the trial judge into the ex- 
amination of witnesses, his numerous comments to defense 
counsel, indicating at times hostility, - - -, demonstrated a 
bias and lack of impartiality - - - -; this Court is barred from 
sustaining the judgment as the product of a fair and impartial 
trial." 
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And, in Offutt v. United States, 348 U.S. 11, 14, 99 L. Ed. 11, 16, 75 S.Ct. 
11, it vas held that " --, justice must satisfy the appearance of justice." 


II. THE TRIAL JUDGE ERRED IN GIVING CONTROLLING WEIGHT 
O THE SEXUAL BEHAVIOR AND ATTITUDES OF THE MOTHER 


It is asserted that the trial court erred in giving undue and control- 


ling weight to the sexual behavior and attitudes of the appellant. Here, this 
factor was treated as the sole and all important element, to the exclusion 
of all other relevant factors concerning a proper determination of the best 
interests and welfare of these three minor children. 

Reference must be made to the actual happenings of this trial. It is 
impossible to characterize, with discretion, the trial judge's obvious and 
pointed interest in sexual matters in this case. Counsel can but direct 
this Court's attention to some of the many seemingly unusual occurrences 
during this trial, for whatever conclusions or characterization this Court 
may de#m appropriate. 

The following chronological summary of the trial must be made. 

Early in appellant's testimony (Tr 24-25), the Court refused to per- 
mit her to testify concerning the lack of interest of the appellee in the 
children, announcing that "I am not concerned with that", and '-- (it) 
doesn't have anything to do with his fitness." Immediately thereafter the 
trial court refused (Tr 26) to permit her to testify as to whether appellee 
had lived up to the financial provisions of their agreement or not. Similar- 
ly, the ¢rial court refused to permit appellant (Tr 32) to testify as to ap- 
pellee's not being home much, and hardly ever seeing the children, etc. 

Appellant's counsel then attempted to develop the relationship be- 
tween the parties after the alleged Alabama divorce, and that they had had 
sexual relations. The trial court interrupted this examination, to conduct 
its own (Tr 38-39-40 and 41). Whatever the propriety of such an examina- 
tion by the Court, the biased attitude of the Court is plainly to be seen dur- 
ing such examination. In particular, the Court's choice of words in crude- 
ly questioning the plaintiff (Tr 39) appear especially inappropriate: 

"tHE COURT: What did he say? Just say to you, "Lay down,’ 

and you laid down TAN 

When appellant's counsel resumed and attempted 5 develop the ra- 
tionale jot the trial court's earlier questions concerning appellant's fear 

of meoatiog’ by examining her as to the appellee's physically striking her 
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and causing her to fear him (Tr 42), the trial court announced it was not 
concerned with that, and then commented: 


"THE COURT: Well, it just seemed to me to be quite a loose 
practice just to go out with her husband after she says she 
was divorced from him, to casually engage in an act of inter- 
course.” 


Almost continuously (Tr 42-52) the trial court thereafter engaged 
in colloquies with appellant's trial counsel, criticizing his questions and 
announcing that the trial court would not sit and listen to such evidence. 

Thereafter, on cross-examination of appellant, and her association 
with Mr. Ehrlich, whom she described as her then "finacee", the trial 
court interrupted to ask: 


"THE COURT: (Interrupting). Do you consider a fiance has 
license to come in and sleep with you? 


"THE WITNESS: He did not sleep with me, Your Honor. 

"THE COURT: Well, I say, is that your consideration of a 
fiance? 

"THE WITNESS: Hardly." 

It is significant to point out that there has been no use of the term, 
or suggestion of anyone "sleeping" with appellant either by appellant's 
able trial counsel or anyone else, at the point that the trial court injected 
that inquiry in that language. 

The trial court then again (Tr 95) engaged appellant in an obviously 
adversary examination, and again (Tr 100 and at 101) continued highly 
slanted examinations of appellant. 

The trial court continued to interrupt the skilled cross-examination of 
appellant by Mr. Boardman (Tr 130-131 and 134), and his re-cross-exam- 


ination (Tr 140-145), to conduct a most leading, prejudicial and improper 
examination of the appellant about sexual matters, her clothing and her 
parts of her body. 


Then, the trial court engaged in the following slanted and leading 
questions: 


(Tr 130) "THE COURT: Well, he started kissing you and 
embracing you?" 

"THE COURT: And feeling over your body?" 

"THE COURT: And you became a little passionate and so did 
he. That's right isn't it?" (Emphasis added) 
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? j 
(Tr 134) "THE COURT: I say it had to be, didn't it? In order 
for somebody to have sexual relations with another, you have 
to have a passionate desire to do so." (Emphasis supplied) 


The trial court (Tr 141-142) attempted to completely subdue appel- 
lant by a line of continuous leading questions, admixed with admonitions 
of "Did I ask you that?" This was followed by renewed slanted questions: 

(Tr 143) "THE COURT: And your kisses finally became very 
passionate, didn't they?” (Emphasis supplied) 


"THE COURT: And he started to feeling your breasts, didn't 
he?" (Emphasis supplied) 


(Tr 144) "THE COURT: Did he put his hand on your legs?" 


"THE COURT: --. You must have been BSE 3 weren't 
you?" (Emphasis added) 


"THE COURT: Well, when you went home that evening you 
were very much elated and excited, weren't you?" (Em- 
phasis added) 


"THE COURT: And when he started to kissing you, you be- 
came very passionate and so did he. That is what you have 
testified to so far. Now, he did start to feel your neat 
didn't he?" (Emphasis added) 


"THE COURT: I don't either, but I am just asking you if he 
started to feeling your breasts and your legs. Did'he?" 


"(The witness started crying.)" 

At this point (Tr 144) appellant's trial counsel objected, and the 
Court rejoined twice "I want to find out about it". The trial judge then 
(Tr 145) resumed this remarkable and adversary examination to inquire: 

"THE COURT: Did he put his hand on your vagina?” 

The trial judge's pre-occupation with this particular subject was 
re-emphasized when he interrupted (Tr 165) Mr. Boardman's adroit cross- 
examination of Mr. Ehrlich and concluded by asking: : 


"THE COURT: What did you do? Just play with one an- 
other ?" 


A. The Weight Actually Given By The Trial Judge To The 
Sexual Behavior And Attitudes Of Appellant. 


Ag earlier set forth, the trial judge interrupted the opening state- 
ment of appellant's trial counsel to state: 


"THE COURT: Well, you can rely upon it, that if the respond- 
ent proves that this petitioner is an adulteress and commit- 
ted adultery before the children, that she is not going to get 
them.'(Tr 11). 
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That statement, made at the very opening of the trial proceeding, 
clearly and positively indicated the attitude and conviction of the trial 
judge in this case. A reading of the transcript will reveal that the trial 
judge maintained that view and a continuing interest in that subject through- 
out the trial. At the conclusion of the trial the trial court, in announcing 
its oral findings made statements (Tr 489-494), which convincingly demon- 
strated that the trial court had not altered its original pronouncement (Tr 
11). 

In this case, the trial judge clearly and emphatically announced his 
conviction in the beginning and in the end of this case that if appellant was 
found to be an "adulteress" she would not, and did not, get the children. 
His statement (Tr 491, point 2 above) that she certainly showed an "adul- 
terous disposition" and certainly had the "opportunity of committing adul- 
tery" leaves no doubt as to his having acted on that original pronounce- 
ment. 

Of course, like nearly every other event in the trial below, the trial 
court's references to "adulteress", "adulterous disposition", and "oppor- 


tunity of committing adultery" were misplaced and erroneous. These 
parties concededly had been divorced. The appellant then (and appellee 
now) had remarried. "Adultery" was not just a misnomer. It was a com- 
pletely erroneous misapplication of the doctrines of the law. The doctrine 
of disposition and opportunity is applicable solely to the question of grounds 
for divorce -- not to the question of the best interests and welfare of the 
minor children of divorced parents. 


But, the important and compelling consideration is that the trial 
judge clearly and beyond dispute decided this case solely upon what he be- 
lieved to be the evidence of the moral derelicition of the appellant-mother, 
to the exclusion of all other material factors affecting the interests and 
welfare of these children. This was clear, prejudicial, and reversible 
error. 


B. The Weight Which Should Be Given To the Factor Of 
Sexual Behavior Of The Divorced Parents Of Children In 


Determining Their Comparative Fitness For Custody. 


Counsel for this appellant immediately concedes that the question 
of the sexual behavior and attitudes of the divorced parents of minor chil- 
dren is a relevant|factor in determining the best interests and welfare of 
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minor children. It is not and cannot be an overriding and controlling factor. 
Evidence of sexual misconduct and sexual attitudes of divorced parents 
most cettainly should be deemed material, relevant and admissible -- but 
not all decisive by themselves. Such evidence should be regarded as one 

of many material facts, affecting the overall interests of a child or chil- 
dren, but just one of many such facts or factors. ; 

,the case at bar, it is paradoxical that the trial judge should have 
such an ..ntense and detailed interest in the sexual behavior of the appellant 
with her then fiance, now her husband, but absolutely no interest whatso- 
ever in the sexual behavior of the appellee-father. Although the appellee 
admitted having sexual relations with other women, the trial judge refused 
(Tr. 329-331) to permit any examination of him about it. 

Counsel for appellant urges that the view that proof of "adultery" be- 
tween spouses disqualifies the guilty spouse as totally morally unfit for 
custody of a minor child or children, as in Hild v. Hild, 221 Md. 349, 157 
A.2d 442 (1960), cited with approval in Dixon v. Dixon (No. 3125, decided 
by D.C. Ct. App. May 3, 1963), 190 Atl. 2d 652, is an erroneous rule of law. 

The Hild case is difficult to summarize. The opinion (p. 349 of the 
Md. report, and p. 457 of Atl. 2nd report) sets forth as the correct rule: 

"For the purpose of ascertaining what is likely to be in the best 
interests and welfare of a child a court may properly consider, 
among other things, the fitness of the persons seeking custody, 

the adaptability of the prospective custodian to the ‘task, the 

age, sex and health of the child, the physical, spiritual and 

moral well-being of the child, the environment and surround- 


inf's in which the child will be reared, the influence likely to 
be exerted on the child, and, if he or she is old enough to make 


t 


a rational choice, the preference of the child. --." 
But, that opinion then adds, "It stands to reason that the fitness of a person 
to have custody is of vital importance." And, three pages later it is set 
forth: 

"It is clear, however, that as a matter of law there | is a strong 

presumption against the fitness of an adulterous parent to re- 

tain or obtain custody of his or her child." 
And, a page later, it is set forth that a court should not gamble with the 
future welfare and best interests of a child, who is characterized as the 
real victim of the conduct causing the divorce, or: 


"_£ permit him to be reared by one who has displayed a flag- 
rant disregard of the law of the land, including the sanctity 
of an oath, as well as the moral code, which is welll nigh uni- 
versally accepted by our society." 
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That opinion is best characterized by the dissent, which sets forth: 


*"-— the opinion can mean only that, as a matter of law, no woman 

who commits adultery can ever thereafter be considered fit to 

have custody of her child, regardless of other conditions and 

circumstances, --." 

The Hild case announces a rule which, even as limited in its applica- 
tion to the question of custody between spouses in a divorce case, is totally 
unrealistic and will not serve the best interest and welfare of a minor child. 
To the extent that it has been cited with approval by the District of Colum- 
bia Court of Appeals in the Dixon case, supra, it should be repudiated by 
this Court. 

The Hild rule completely overlooks the psychological and sociological 
factors involved in every cage. Even in a divorce on the ground of adultery, 
the trial court should consider the personality factors of each of the parents, 
and most particularly the relationship which exists between the child or chil- 
dren and each of the parents. A given parent may have committed adultery, 
but in one case be a loving and devoted parent to whom a child has a great 
bond, in contrast to a fear and revulsion of the other parent who, while not 
an adulterer, is a cruel and unaffectionate brute of a parent. In contrast, 
in another case, the innocent spouse may well be gentle, loving and have cre- 
ated a deep and affectionate bond with the child, while the guilty spouse is 
alcoholic, promiscuous, and has no interest or concern for the child, and 
regards the child solely as a millstone and a nuisance. 

Coming now to the case of divorced parents, contesting over the cus- 


tody of their small children, the Hild rationale that the parent who causes 
the divorce and makes the child the victim by his or her disregard of the 
law, the oath, and the moral code, should not be entrusted with the custody 
of the child, makes even less sense. 

Such reasoning is punitive, despite protestations to the contrary. It 
totally disregards the ultimate and controlling questions of the best inter- 
ests and welfare of'a minor child or children. It determines the question 
of the custody of children based solely upon the issue of whether or not the 
other parent has been a ''good spouse", and ignores the question of whether 
or not he or she has been and is a "good parent". As between divorced 
parents, certainly only the question of their respective qualities and abili- 
ties to contribute to the best interests and welfare of the child or children 
should be considered. The sexual conduct and attitudes of divorced parents 
of children should be viewed from an entirely different point of view, not 
from the point of view of whether they have caused the breakup of the home 
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of the pa, or violated the oath and duty of marriage, but from the point 
of view of their individual worth and value to contribute to the child and 
serve hs interests as a parent. 

It is true, of course, that a promiscuous parent, mio subjects a child 
to a continuous atmosphere of immorality and lewd conduct, in contrast to 
the othdr parent, if other factors were favorable, might well disqualify him- 
self or herself for custody because of such overt conduct. But, certainly 
that is not the situation in the present case. Here, all of the inferences of 
misconduct by the appellant drawn by the trial judge involved a man who is 
now appellant's husband. In contrast, the appellee admitted having sexual 
relations with three different women. Here, even the appellee, acknowl- 
edged judicially that he could find no other fault with appellant, and the 
testimony of his own witness, the maid Mrs. Bussie, was that appellant had 
been an excellent mother. Nothing in the evidence disputed this in any way. 
In contrast, much evidence was tendered to the trial court concerning the 
appellee's lack of interest in his children. And, importantly, the circum- 
stance that he does not believe that he is the father of the youngest child 
cannot be ignored. 


The facts of the present case appear novel. In somewhat analogous 
circumstances, however, this Court in Sardo v. Villapiano, 65 App. D.C. 
121, at 122, stated: 


"In the present case there is no accusation made against the 
character or conduct of the boy's mother except the fact that 
after estrangement from her husband and after it was under- 
stood between them that a Reno divorce should be obtained 
severing their marriage relations, and while she was living at 
the home of the Villapianos, and at a time when her husband, 
according to her statement, had been untrue to her, she com- 
mitted adultery with Dr. Villapiano, who at the time was an un- 
married man, whereupon as soon as the divorce was obtained 
between herself and her husband she and Dr. Villapiano were 
married. No other blot upon her history has been shown against 
her, and it appears that since that time her conduct, as well as 
that of her husband, Dr. Villapiano, has been in every particu- 
lar proper and praiseworthy. Her neighbors give evidence to 
this effect." 


It is interesting to note in the Sardo case both the trial court and this 
Court deemed material and relevant to the question of custody and "welfare 


of children", facts which occurred prior to the divorce of the parents. The 
District of Columbia Court of Appeals, in Webb v. Daiger, (1961) 173 A.2d 
920, ruled that evidence of facts occurring prior to the parents’ divorce 
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decree, which awarded custody on a consent basis, are inadmissible in a 
subsequent custody dispute. The trial court in this case relied upon that 
decision (Tr 44-47), although only to foreclose the appellant's evidence -- 
not the appellee's. The Webb case appears to be decidedly contrary to 
the rulings of this Court in Boone v. Boone, 80 U.S. App. D.C. 152, 150 
F.2d 153, and Langan v. Langan, 80 U.S. App. D.C. 189, 150 F.2d 979 (both 
1945). 


CONC LUSION 


It is urged that this Court reverse the judgment of the courts below, 
because of the denial to the appellant of a fair and impartial hearing, by 
reason of the bias and prejudice exhibited toward her case by the trial 
judge. Mere "disapproval" of, and characterization of the trial judge's 
"injudicious behavior" as "deplorable" by the appellate court below, re- 
quires correction by this Court. It is the proper and ultimate responsi- 
bility of this Court. 

It is further urged that, in reversing the judgment below and re- 
manding for a new trial, this Court direct that factors other than the sex- 
ual behavior and attitudes of the divorced parents be accorded materiality 
and weight in determining the ultimate question of the best interests and 
welfare of these minor children. This Court should repudiate the adoption 


by the appellate court below of the Hild rule in Dixon v. Dixon (D.C. Ct. of 
App., May 3, 1963), 190 A.2d 652 that: 


"As a matter of law, there is a presumption against the fit- 
ness of an adulterous parent to retain or obtain custody of 
his or her child. Hild v. Hild, 221 Md. 349, 157 A.2d 442 
(1960)." 


Respectfully submitted, 


JOHN ALEXANDER 


WALTER W. JOHNSON, JR. 


530 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellant 


Petition for Writ of Habeas Corpus, Filed February 27, 1962 
Certification 
Writ of Habeas Corpus 


Retum to Writ of Habeas Corpus, Answer to Petition, and 
Counterclaim for Custody of Children, Filed March 5, 1962 


Retum to Writ of Habeas Corpus by Respensent Fay L. Bussie, 
Filed March 5, 1962 5 nee * - 


Findings of Fact and Conclusions of Law, Filed March 16. 1962 
Excerpts from Transcript of Oral Findings 


Judgment Discharging Writ of Habeas Corpus and Averins Custody 
of Children, Filed March 16, 1962 5 4s 3 


Order of March 16, 1962. 

Notice of Appeal, Filed March 24, 1962 3 

Petitioner's Designation of Record on Appeal, Filed April 30, 1962 
Statement of Errors on Appeal, Filed April 30, 1962 

Counter- Designation of Record on Appeal, Filed May 2, 1962 
Plaintiffs’ Lxhibit No, 1 -- Final Decree of Divorce -- The State 


of Alabama, Geneva County, Inferior Court, in a) -- 
Ellen Perper v, Martin H. Perper 5-05 


Plaintiffs’ Exhibit No. 2 -- PORES Settlement _Agreement dated 
Noverrber 25, 1960. Anh LG 6 AF 


Addendum to Property Settlement Agreement 
Clerk's Certificate, Filed May 7, 1962 
Opinion - Ikecided March 21, 1963 -- No. 3070 
Judgment -- March 21, 1963 


Clerk's Certificate dated April 1, 1963 


JOINT APPENDIX 


THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION : 


In the Matter of 


DONALD JEFFREY PERPER, = 
BARRY MICHAEL PERPER, and : Habeas Corpus No. 1-62 
SHERRI LYNN PERPER : 


UNITED STATES OF AMERICA ) 
District: of Columbia eos ; 

BE IT REMEMBERED, That in The Municipal Court for the Dis- 
trict of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
DOMESTIC RELATIONS BRANCH 
[Filed Feb. 27, 1962] 


R.496 PETITION FOR WRIT OF HABEAS CORPUS 


Petitioner: Mrs. Ellen J. Perper 
905 Caddington Avenue 
Silver Spring, Maryland 


This petition of Ellen J. Perper, for and in behalf of her minor 
children, Donald Jeffrey Perper, Barry Michael Perper and Sherri Lynn 
Perper, respectfully shows to the Court as follows: 

1. Petitioner is a citizen of the United States, a resident of Silver 
Spring in the State of Maryland, and the mother of the foregoing named 
infants, for whose custody she files this petition. 2 


2 


2. That the respondents, MARTIN H. PERPER and FAY L. BUS- 
SIE, are citizens of the United States and residents of the District of 
Columbia, and are at the present time wrongfully withholding the cus- 
tody of said infants from petitioner, as will more fully appear hereafter. 

3. Petitioner was lawfully married to respondent Martin H. Perper 
at Elkton, Maryland, February 6, 1957, and there was born of said mar- 
riage the aforesaid children, of whom, Donald is 4-1/2 years old, Barry 
3-1/2 years and Sherri 21 months old. 

4. A decree of divorce was entered in favor of petitioner in the 
Inferior Court in Equity of Geneva County, Alabama, November 30, 1960, 
dissolving said marriage between petitioner and said respondent Martin 
H. Perper, and incorporating by reference, as if fully set forth therein, 
the terms of an agreement between petitioner and the said Martin H. 
Perper, under which custody of the said infants was awarded to petition- 
er, with the right to the said Martin H. Perper to visit them upon reason- 
able notice to petitioner. 


5. On or about 9:45 a.m., February 26, 1962, without notice to pe- 


titioner and without her consent or petition, and unknown to her at the 
time, respondent Martin H. Perper came to petitioner's house and forci- 
bly took the children with him therefrom, removed them to a place which 

R.497 he has kept secret from your petitioner, and on information and be- 
lief is keeping them there in the actual care and custody of respondent 
Fay L. Bussie, who was a maid in petitioner's house until her recent dis- 
charge by petitioner. 

6. Since that time, although petitioner has spoken by telephone with 
the said respondent Martin H. Perper, he has refused to disclose to her 
the whereabouts of the said children, refused to allow her to see them 
either in the place where he has taken them or elsewhere, and refused 
to even say when he would consent to her seeing them or knowing where 
they are, all despite petitioner's entreaties. 

7. On information and belief, the said respondent Martin H. Perper 
took the children without their having adequate outer garments for this 
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season of the year, and without their wardrobe, toys, and other para- 
phernalia needed by them, and for their care. 

8. Said respondent Martin H. Perper, and on information and 
belief respondent Fay L. Bussie, have since approximately 9:45 a.m. 
February 26, 1962, wrongfully detained and withheld custody of the said 
infants from petitioner against her will and without her consent, although 
petitioner is lawfully entitled to the custody of her said minor children. 

9. Petitioner fears that she will be denied access to her children; 
that respondent Martin H. Perper will attempt to destroy the natural love 
and affection between her and her said children; and that the said re- 
spondent will attempt to remove them beyond the jurisdiction of this 
Court and the territorial limits of the United States in order to evade 
the prodess of this Court, unless prevented and restrained from so do- 
ing by order of this Court. 

10. Petitioner states that the best interests of the said infants, 
and each ci them, will be served by permitting the petitioner, their 
mother, to have and retain the custody and control of the said children, 
and that petitioner desires, and is financially able and in all respects 
competent to provide for the suitable maintenance, education, and moral 
training of said infant. 

R.498 WHEREFORE, petitioner prays: 

1. That a writ of habeas corpus issue out of this Court directed 
to the said Martin H. Perper and the said Fay L. Bussie, respondents 
herein, or to such other person or persons as may have the said infants, 
Donald Jeffrey Perper, Barry Michael Perper, and Sherri Lynn Perper, 
in custody, commanding him or them to bring said infants before this 


Court forthwith and to show cause, if any he or they may have, for the 


detention of said infants or any of them as aforesaid. 

2. That the Court may immediately inquire into the legality and 
propriety of the detention of said infants by the said Martin H. Perper 
and Fay L. Bussie, and thereupon determine the right to the custody of 
the said infants. 
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3. That the Court commit the custody of the said infants and each 
of them to the petitioner forthwith. 

4. That respondent Martin H. Perper, be enjoined from removing 
the said infants from the jurisdiction of this Court or the boundaries of 
the District of Columbia pending the Court's adjudication of custody as 


aforesaid; that he be enjoined permanently from visiting or seeing the 


children or having them with him except in accordance with the terms 
of the decree of divorce and custody aforesaid. 

5. That respondent Fay L. Bussie be permanently enjoined from 
seeing or visiting or otherwise dealing with the children in any way, 
whether on her own volition or as agent, employee, or otherwise for any 
other person. 

6. That respondent Martin H. Perper pay to petitioner, for coun- 
sel fees for this proceeding, the sum of Dollars ($__sds«t. 

7. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ Ellen J. Perper 
Petitioner 


/s/ Samuel B. Groner 
Attorney for Petitioner 
1122 19th Street, N.W. 
Washington 6, D. C. 
FEderal 8-4100 


STATE OF MARYLAND 
COUNTY OF MONTGOMERY, to wit: 


R.499 This is to certify that, this 27th day of February, 1962, before me 
the subscriber, a notary public in and for the said jurisdiction, appeared 
Ellen J. Perper, to me well known and known to me to be the person 
whose name is subscribed to the foregoing Petition; and having been duly 
sworn on oath she did depose and say that she did sign her name to the 
said Petition, that she has read the same and understands the contents 
thereof, and that the same are true of her own personal knowledge; ex- 
cept that as to those set forth on information and belief, she verily be- 
lieves the same to be true. 
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Witness my hand and seal the day and year hereinbefore written. 


/s/ Edna H. Rothe 
Notary Public 


* * * 


Let the writ of habeas corpus issue herein as prayed, returnable 
before any Associate Judge of the Domestic Relations Branch of said 
Court, at 10 o’clock A.M., the 5th day of March, 1962. : 

This 27th day of February, 1962. 

BY THE COURT: 


/s/ Frank H. Myers 
JUDGE | 


R.502 WRIT OF HABEAS CORPUS 


TO: MARTIN J. PERPER 
& FAY L. BUSSIE 
1796 Sycamore Street, N.W. 


ATTN: FAY L. BUSSIE 


YOU ARE HEREBY COMMANDED to have the bodies of Donald 
Jeffrey RCCPEL, Barry Michael Perper & Sherri Lynn Perper by you 
restrained of his liberty, as it is said, by whatsoever names detained, 
together’ with the day and cause of their being taken and detained, before 
the Honorable Frank H. Myers, Judge of the Domestic Relations Branch 
of The Municipal Court for the District of Columbia, at the court room 
of said Court at 10 o'clock a.m., on the 5th day of March, 1962, then and 
there to’do, submit to and receive whatsoever the said Judge shall then 
and there determine in that behalf; and have you then and there this writ. 

WITNESS the Honorable Frank H. Myers, Associate Judge of said 
Court, this 27th day of February, A.D. 1962, : 


Walter F. Bramhall., Clerk 
By /s/ Hilda J. Andrauskas 
Deputy Clerk 


[Filed Mar. 5, 1962] 


R.503 Filed by Martin H. Perper whose address is 1796 Sycamore Street, 
N.W., Washington, D. C. 


RETURN TO WRIT OF HABEAS CORPUS, 
ANSWER TO PETITION, AND 
COUNTERCLAIM FOR CUSTODY OF CHILDREN 


The respondent Martin H. Perper for his return to the writ of 
habeas corpus issued herein against him, for his answer to the petition 
for custody of children and other relief filed herein by Ellen J. Perper, 
and for a counterclaim for affirmative relief against the said Ellen J. 
Perper, in his own right and as the next friend of the infants Donald 
Jeffrey Perper, Barry Perper, and Sherri Lynn Perper to enforce their 
rights and to protect their welfare, respectfully shows to the court as 
follows: 

1. The respondent and counterclaimant Martin H. Perper and the 
petitioner Ellen J. Perper were married at Elkton, Maryland, on Febru- 
ary 6, 1957. 

2. There were born to the aforesaid parties during their marriage 
Donald Jeffrey Perper who was born August 16, 1957, Barry Perper who 
was born September 9, 1958, and Sherri Lynn Perper who was born May 
28, 1960. 

3. On November 25, 1960, at which time the aforesaid parties were 
living apart, they entered into a written contract whereby, among other 
things, it was agreed that Ellen J. Perper should have the custody of the 
aforesaid children. Martin H. Perper agreed to said arrangement in the 
expectation that Ellen J. Perper would exercise her custodianship of the 
children in conformity with the conventions of society and in such manner 
as to protect the moral and physical welfare of the children. 

R.504 4. On November 30, 1960, Ellen J. Perper obtained in the Inferior 
Court, in Equity, State of Alabama, Geneva County, a decree purporting 
to divorce her from the bond of matrimony existing between her and 
Martin H. Perper. Said decree by its terms purported to incorporate by 
reference as if fully set forth therein the aforesaid contract of November 
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25, 190, but otherwise it purported to make no judicial award of the 
custody of the aforesaid minor children of the parties to the said divorce 
proceeding. : 

5. At the time the aforesaid decree was obtained by Ellen J. Per- 
per, the aforesaid Alabama court was without jurisdiction under the law 
then in force and effect in Alabama to dissolve the bond of matrimony 
existing between persons neither of whom was a legal resident of Ala- 
bama. * 

6. At the time the aforesaid decree was obtained, neither Ellen J. 
Perper not Martin H. Perper was a resident of Alabama. At the time 
Ellen J. Perper applied for and obtained the aforesaid decree of divorce 
she was a resident of Maryland and she was then living with the afore- 
said children in their home at 905 Caddington Avenue, Silver Spring, 
Maryland. Leaving the aforesaid children in said home, the said Ellen 
J. Perper made a hurried journey to some place within the State of Ala- 


bama solely for the purpose of obtaining a decree purporting to award 


her a divorce and without any intention to relinquish her actual and legal 
residence in Maryland and without any intention to establish an actual or 
legal residence in Alabama,and after remaining there for a few hours only 
she returned to her aforesaid place of residence in Maryland. 

7. Martin H. Perper admits that he acted in collusion with Ellen 
J. Perper, that he then desired a divorce, that he consented that she 
should obtain a decree in Alabama, and that he signed some written in- 
strument which had the effect of submitting himself to the jurisdiction 
of the aforesaid Alabama court. 

8. For lack of jurisdiction in the court which granted it, the afore- 
said decree of divorce is absolutely void in the State of Alabama and it is 
not entitled to full faith and credit in the District of Columbia or else- 
where. 

R.505 9. The aforesaid minor children were never domiciled in Alabama 
nor were they ever physically within said State, and the aforesaid court 
was without jurisdiction to make any adjudication which affected the status 
of the children or to award their legal custody to Ellen J. Perper to the 
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exclusion of the rights of Martin H. Perper and of the children themselves. 

10. To the extent that the aforesaid Alabama court may have in- 
tended or pretended to award the custody of the aforesaid children to El- 
len J. Perper it acted casually upon the aforesaid agreement of the par- 
ties and without the determination of any issues relating to the present 
or future welfare of the children. 

11. In or about the month of June, 1961, the aforesaid Ellen J. Per- 
per entered into an illicit sexual association with one Barry Kauffman 
and thereafter she consorted with him in the home of herself and the chil- 
dren and in the presence of the children, all without regard for the con- 
ventions of society or for her reputation in the community in which she 
and the children lived, until in December, 1961, Martin H. Perper by per- 
suasion of a positive nature prevailed upon the aforesaid Kauffman there- 
after to refrain from being present in the home where the children were 
living. 

12. In the latter part of December, 1961, Ellen J. Perper entered 
into an illicit sexual association with one Allen Erlich, and thereafter 
she permitted said Erlich to live with her in the home of herself and the 
aforesaid children and to share with her her room and bed in the pres- 
ence of and with the knowledge of the children in disregard for the moral 
welfare of the children and for her reputation in the community. 

13. On or about January 17, 1962, the child Donald Jeffrey Perper 
attempted to obtain entrance into the bedroom of the said Ellen J. Perper 
and the said Allen Erlich, and by reason of the annoyance caused them by 
the cries of the child the said Erlich, with the consent or acquiescence of 
Ellen J. Perper, beat the child with a slipper. 


R.506 14. Approximately one week after the incident last mentioned, the 


said Erlich, with the consent or acquiescence of Ellen J. Perper, chased 
the child Barry Perper in the aforesaid home and beat him with a slipper, 

15. During the times she associated with the aforesaid Kauffman 
and the aforesaid Erlich, the said Ellen J. Perper neglected the children 
and she absented herself from them for the purpose of taking trips to 
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distant places with said men. Commencing in the latter part of January, 
1962, she absented herself from home under mysterious circumstances 


for approximately one week although at the time she left all three of the 


children were ill and in the care of a physician. 

te. The aforesaid Erlich was charged in Maryland with the crim- 
inal offense of having assaulted the child Donald Jeffrey Perper without 
the consent of either parent of said child. At the trial on February 26, 
1962, Ellen J. Perper was a witness on behalf of said Erlich and she 
testified that she had authorized said Erlich to chastize and beat the chil- 
dren and to play the role of father to them. 

#7. On February 26, 1962, Martin H. Perper, having obtained knowl- 
edge of the matters substantially as hereinbefore alleged, took the afore- 
said three children into his custody and protection. 7 

18. Martin H. Perper has provided for himself and the children a 
spacious and modern house at 1796 Sycamore Street, N.W., and they have 
lived together there since February 26, 1962. Until such time as he can 
make further suitable arrangements for the care of the children under 
the supervision of this court, he has employed to care for and supervise 
the children one Fay J. Bussie who for more than a year prior to Febru- 
ary 26, 1962, lived with Ellen J. Perper in her home, assisted with the 
care of the children while Ellen J. Perper was there, and cared for them 
during the absences of Ellen J. Perper. 

49. By virtue of his fatherhood, the legal rights of Martin H. Per- 
per tc ave the possession and custody of the aforesaid children are equal 
to the legal rights of Ellen J. Perper, and his retention of the children 
has not been unlawful. 

R.507 20. Ellen J. Perper, by reason of her conduct as hereinbefore 
shown, is an unfit person to have the care and custody of the aforesaid 
children and their moral concepts will be formulated in a manner that 
will be injurious to their future welfare if they should be returned into 
the custody of said Ellen J. Perper. 

21. Martin H. Perper is possessed of ample capital and prospective 
income to enable him to provide a comfortable, healthful, and moral home 


a 
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for the aforesaid children, and he has dedicated himself to the endeavor 
to protect the welfare of the children and to maintain the children under 
the supervision of this court. He tenders himself willing to the utmost 
of his ability to make such arrangements as this court may direct for 
the proper care and supervision of the children including the employ- 
ment of a full-time and fully qualified governess to be approved by the 
court. 

22. The said Martin H. Perper has no intention to remove the 
children from the District of Columbia. To the contrary, he desires to 
maintain them here permanently or at least indefinitely, and he hereby 
consents that both himself and the said Ellen J. Perper may be restrained 
and enjoined by this court from removing the children from the District 
of Columbia without the prior authority or approval of this court during 
the pendency of these proceedings and permanently. 

WHEREFORE, the respondent and counterclaimant Martin H. Per- 
per demands: 

1. That the writ of habeas corpus issued herein be discharged. 

2. That he be awarded the temporary and permanent custody of 
the three children involved in these proceedings. 

3. That in the event the court should for any reason consider him 
not to be an acceptable custodian the court will appoint some qualified 
person to be the guardian of the children and to maintain them at the ex- 
pense of the counterclaimant. 

R.508 4. That the court will make all orders or judgments as may be 
necessary to protect and promote the welfare of the children irrespective 
of the personal rights of either of their parents. 


/s/ Martin H. Perper 
Respondent and Counterclaimant 


11 


t 
Upon my oath I state that the matters alleged in the above and 
aforefoing return to writ of habeas, answer to petition, and counter- 


claim for custody of children are believed by me to be true. 
' /s/ Martin H. Perper 


SUBSCRIBED AND SWORN TO before me in the District of Columbia 
this 5th day of March, 1962. 


/s/ Doris Jane Adam 
Deputy Clerk 


/s/ Jdan M. Boardman 
Shoreham Building, Washington, D.D. 


/s/ Earl M. Foreman (by J.M.B.) 
LaSalle Building, Washington, D.C. 
Attorgeys for Martin H. Perper 
Respondent and Counterclaimant. 


[Filed Mar. 5, 1962] 


R.509 RETURN TO WRIT OF HABEAS CORPUS. 
BY RESPONDENT FAY L. BUSSIE 

The respondent Fay L. Bussie for her return to the writ of habeas 
corpus issued against her in the above-entitled matter says that she has 
been employed by the respondent Martin H. Perper to care for the above- 
named children in the home of said Martin H. Perper, that she has no 
authoyity over said children except as delegated to her by said MartinH. 
Perper, that she has not detained the said children unlawfully or other- 
wise, and that she has no authority or right to produce the children be- 
fore this court. 


/s/ Mrs. Faye L. Bussie 
Respondent Fay L. Bussie 
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Upon my oath I state that the above return to writ of habeas corpus 
is believed by me to be true. 
/s/ Mrs. Faye L. Bussie 


SUBSCRIBED AND SWORN TO before me in the District of Columbia this 
5th day of March, 1962. 


/s/ Doris Jane Adam 
Deputy Clerk 


/s/ Jean M. Boardman 
* kK OK 


/s/ Earl M. Foreman (by J.M.B.) 


* * 
Attorneys for Respondent Fay L. Bussie 


[Filed Mar. 16, 1962] 


R.510 FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
The above-entitled matter came on for hearing on March 8, 1962, 
upon the petition of Ellen J. Perper for a writ of habeas corpus and for 
the custody of the above-named minor children and other relief, upon 
the writ of habeas corpus issued herein on February 27, 1962, against 
Martin H. Perper and Fay L. Bussie, to which said respondents duly had 
filed their returns, and upon the answer of Martin H. Perper to the afore- 
said petition and his counterclaim for the custody of the above-named 
children. Before the commencement of the trial it was stipulated be- 
tween counsel for the respective parties with the approval of the court 
that the filing by the petitioner of traverses to the several returns to the 
writ of habeas corpus and of a reply to the counterclaim of Martin H. 
Perper was waived and that a final trial on all issues should be had forth- 
with, 
Upon consideration of the evidence adduced at the trial, the court 
makes the following 
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if Findings of Fact: 


g Donald Jeffrey Perper who was born August 16, 1957, Barry 
Perper who was born September 9, 1958, and Sherri Lynn Perper who 
was born May 28, 1960, are the children of the petitioner Ellen J. Per- 
per and the respondent Martin H. Perper as the issue of a marriage con- 
tracted between them at Elkton, Maryland, on February 6, 1957. 

2. On November 25, 1960, the aforesaid Ellen J. Perper and the 
aforesaid Martin H. Perper, being then separated, entered into a written 
contract under the terms of which it was agreed that Ellen J. Perper 
should have the custody of the aforesaid children. 

R.511 3. On November 30, 1960, Ellen J. Perper obtained in the Inferior 
Court, in Equity, State of Alabama, Geneva County, a decree of divorce 
from the bond of matrimony existing between her and Martin H. Perper, 
and said decree incorporated by reference the aforesaid contract of No- 
vember 25, 1960, as if fully set forth therein. The aforesaid divorce 
was obtained with the cooperation of Martin H. Perper and he appeared 
and filed an answer in order to facilitate the proceeding. By reason of 
his pa: ticipation as aforesaid, the court refused to permit him to impeach 
the valldity of the aforesaid decree in the present proceeding. 

4. On February 26, 1962, Martin H. Perper, without the consent of 
Ellen , Perper, removed the aforesaid children from the home of Ellen 
J. Perper at 905 Caddington Avenue, Silver Spring, Maryland, and took 
them to his home at 1796 Sycamore Street, N.W., Washington, D.C., where 
they have since been maintained with him. 

5. On February 27, 1962, Ellen J. Perper married one Allen Ehr- 
lich after the writ of habeas corpus had been issued herein. 

6. By reason of her conduct since the aforesaid Alabama decree 
was entered on November 30, 1960, the aforesaid Ellen J. Perper, now 
Ellen J. Ehrlich, has become an unfit person to be entrusted with the 
care and custody of the aforesaid minor children and it would be injur- 
ious to the welfare of said children to cause them to be returned into her 
custody. The court hereby adopts and makes a part of these formal find- 
ings of fact the official reporter's transcript of the oral findings which 
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were announced by the court at the conclusion of the trial and which is 
attached hereto. 

7. The respondent and counterclaimant Martin H. Perper is a suit- 
able person to be entrusted with the care and custody of the aforesaid 
children, and he has made suitable arrangements for the maintenance 
and supervision of the children. 

Whereupon, the court makes the following 


R.512 Conclusions of Law: 

1. This court has jurisdiction over the custody of the aforesaid 
children by reason of their presence within the District of Columbia and 
by reason of material changes in circumstances affecting their welfare 
which have occurred since November 30, 1960. 

2. The respondent and counterclaimant Martin H. Perper should 
be awarded the permanent custody of the aforesaid children subject to 
the right of the petitioner Ellen J. Perper, now Ellen J. Ehrlich, to visit 


reasonabl 
said children at conventent times. 


4. The writ of habeas corpus issued herein against the respondents 
Martin H. Perper and Fay L. Bussie should be discharged, and the peti- 
tion filed herein against said respondents should be dismissed. 

Dated this 16 day of March, 1962. 


/s/ John H. Burnett 
Judge 


[Filed Mar. 16, 1962] 
R.513 EXCERPTS FROM TRANSCRIPT OF ORAL FINDINGS 


[Attached to Findings of Fact, etc. ] 


Proceedings 


* * * 


FINDINGS OF THE COURT 
THE COURT. Well, I do not think that the testimony of this peti- 
tioner was either honest or forthright or direct. She didn't strike me 
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as being such a person or such a witness. She did strike me as being 
the kind of a person who thought that an engagement between a man and 
a woman gave open sesame to the man to every part of the body of the 
woman. : 

Now, she testified that they arranged to get married a week ahead 
of the time that they did but they didn't get married at that time because 
she was suffering from her menses and she didn't want to cause any dis- 
comfort to Mr. Ehrlich in failing to have intercourse with him when they 
got married and when they went away on their honeymoon. So, it was at 
her suggestion that they postponed it to the date on which aaa did get 
married. 

Now, when Mr. Ehrlich took the stand he didn't say anything like 
that, didn't testify to a thing along that line. He didn't say that they had 
agreed to get married a week before the day that they did get married. 
He just said that they were talking about it and just decided to get mar- 
ried on this day and they did. 

Strangely enough, it appears of record that this date of the mar- 
riage was just about the time that they filed, that Mrs. Ehrlich filed this 

R.514 _ petition, and it strikes me that it is just as Mr. Boardman stated 
what they thought, Mr. and Mrs. Ehrlich thought, would be the tactical 
thing to do. 

Now, these character witnesses that were produced on behalf of 
Mrs. Ehrlich appeared to me like old shoes that had been brought out 
and highly polished all of a sudden to show that they really didn’t look 
as bad as they did if they hadn't been polished. Why the: sudden fiurry 


among these character witnesses to taik to each other a week or so be- 
fore this case arose about the reputation of Mrs. Ehrlich? One of them 
testified that she had been told that that was the thing todo to make her 
qualified as a witness, and it strikes me that under the circumstances 


all of the other character witnesses had been so warned in some manner 
or other, and there suddenly became a flurry in the neighborhood to talk 
about the reputation of Mrs. Ehrlich when it appears that there undoubt- 
edly was occasion to talk about it long before a week or so ago. This 
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man Kauffman comes out there, stays out there with her. This man 
Ehrlich comes out and stays out there with her at odd hours of the day 
and the night. She permits this man Ehrlich to put his hand all over 
her, kiss her, treat her affectionately, put his hand on her vagina be- 


fore they were married. This certainly shows an adulterous disposi- 
tion, and they certainly had the opportunity of committing adultery when 
they went in her bedroom and locked the door. Both of them say that 

R.515 they locked the door but it had to be dragged out of Mr. Ehrlich, 
but he finally admitted it, on the flimsy excuse that they wanted to use 
the long distance telephone and they didn't want to be bothered by the 
children. 

Well, it strikes me that that is a very lame excuse, and I don't be- 
lieve it. I believe they went in there in the bedroom for the purpose of 
committing adultery and that they did commit adultery, and they did 
that, went in and secreted themselves in this room, while the children 
were there and up and about and playing, and it gave me the impression 
and I believe that Mrs. Ehrlich didn't any more care about what the chil- 
dren thought about her and her conduct insofar as the illicit relation was 
concerned than a man in the moon. She wanted to have some sexual re- 
lief and she saw that she got it. 

Now, I do not believe she had a good character. I believe she had 
a bad character. I don't believe Mrs. Ehrlich as a witness. Of course, 
she told the truth on some things, but on the main things I think she just 
lied. And I think she is the kind of a person that if she decided that she 
wanted some sexual relief at some time or other and there was a man 
in the neighborhood that she kind of liked, she would just fix it so that 
he could give her the relief she wanted in the form of sexual relations. 
Now, I certainly don't think that is the kind of a woman that three chil- 
dren ought to be turned over to. 

R.516 And Mr. Ehrlich didn't give me any favorable impression by his 
testimony. He struck me as being an evasive witness and one who at 
all times was on the qui vive to help Mrs. Ehrlich in any way he could. 
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And this witness Bussie was not the best witness in the world, but 
at the same time she gave every indication that she was telling the truth. 
She could very well have testified to a great deal more than she did testi- 
fy to concerning Mrs. Ehrlich. She was very conservative on her testi- 


mony. She didn't exaggerate. She gave me the impression of telling the 
truth. She said she has seen Mrs. Ehrlich in bed there with Ehrlich, 
Kauffman, I think. Said one time the child Donnie came and told her 
that there was somebody in there and she went in and looked and there 


was both of them lying in bed together. 

Well, I don't think they were lying in bed for the purpose of drink- 
ing lemonade. It has been my experience in these cases that when an 
unmarried man and woman go to bed together they go to bed for one pur- 
pose «nd one purpose only, and that is to have sexual relations. And 
certainly with a woman that has Mrs. Ehrlich's tendencies to gratify her 
passions and let her lover gratify his passions, I couldn't expect anything 
else ees than an act of intercourse between them in their bed, and here 
a little boy finds them in bed together. 

R.517 Well, if I gave these children to Mrs. Ehrlich, I would be afraid 
that the minute that Ehrlich is discharged from the Army and goes back 
to Atlanta and she is cut off from further sexual intercourse that she 
would seek some someplace or other and would get it in front of the chil- 
dren or not in front of the children, however it suited her to obtain it. 
Now, I do not think that is the kind of woman to turn the children over to 
raise. 

The feskunag moeacks os being a pretty fair sort of aman, His 
testimony was given in an even manner without any endeavor to stretch 
it, to magnify it, or to make it worse than it was, as is usually the case 
in these cases. He has demonstrated his care for the children and his 
affection for them and the determination that they shall not be exposed 
to a situation which in some respects resembles a house of ill fame. 

Iam satisfied that it is the best thing for these children, and there 
is no question in my mind about it, to give them to the custody of the hus- 
band, with the privilege to the wife to see them at convenient times. I 
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think the husband will raise them in a moral atmosphere and will see 
that they become honest and honorable adults which I doubt would hap- 
pen if I gave them to the mother. 

So, counsel will prepare a decree in accordance therewith. 


[Filed Mar. 16, 1962] 


R.518 JUDGMENT DISCHARGING WRIT 
OF HABEAS CORPUS AND 
AWARDING CUSTODY OF CHILDREN 


The above-entitled matter having come on for hearing and the court 
having entered herein its written findings of fact and conclusions of law, 
it is by the court this 16 day of March, 1962. 

1, That the writ of habeas corpus issued herein on February 27, 
1962, against the respondents Martin H. Perper and Fay L. Bussie is 
hereby discharged and the petition filed herein by the petitioner Ellen J. 
Perper against said respondents is hereby dismissed. 

2. That upon his counterclaim filed herein, Martin H. Perper is 
hereby awarded the permanent custody of Donald Jeffrey Perper, Barry 
Perper and Sherri Lynn Perper, the minor children of himself and Ellen 
J. Perper, subject to the right of Ellen J. Perper, who by reason of re- 
marriage is now Ellen J, Ehrlich, to visit said children at eonvens re - 
times. 


/s/ John H. Burnett 
Judge 


[Filed March 16, 1962] 


R.519 ORDER OF MARCH 16, 1962 
Judge Burnett 


Judgment signed dismissing petitioners writ of habeas corpus 
and awarding custody of the three minor children to the respondent. 


[Filed Mar. 24, 1962] 
R.520 NOTICE OF APPEAL 


Netice is hereby given that Petitioner appeals to The Municipal 
Court of Appeals for the District of Columbia from the judgment (order) 
of this court entered on the 16th day of March, 1962. 


* * * 


’ /s/ Samuel B. Groner 


* * x 
Attorney for Petitioner 


[Filed Apr. 30, 1962] 


R.521 PETITIONER'S DESIGNATION OF 
RECORD ON APPEAL 

The petitioner, Ellen J. Ehrlich, (formerly Ellen J. Perper) desig- 
nates the following documents to be included in the record on appeal: 

1. Petition and Writ of Habeas Corpus filed herein on February 
27, 1962. 

2. Return to Writ of Habeas Corpus, Answer to Petition, and 
Counter-Claim for Custody, filed herein by respondent, Martin H. Per- 
per, on March 5, 1962. 
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3. Return to Writ of Habeas Corpus filed herein by respondent, 
Fay L. Bussie on March 5, 1962. 
4. Findings of Fact and Conclusions of Law, dated March 16, 1962. 
5. Judgment Discharging Writ and Awarding Custody, dated March 
16, 1962. 
6. Written agreement between the parties, dated November 25, 
1960. 
7. Written Addendum to Agreement, between the parties, dated 
November 25, 1960. 
8. Alabama decree of divorce, dated November 30, 1960. 
9. Transcript of entire trial proceedings on March 8, 12 and 13, 
1962, and oral findings of the Court. 
10. Notice of Appeal, filed on April 4, 1962. 
11. Petitioners Statement of Errors. 
R.522 12. This Designation of Record. 
/s/ John Alexander 


/s/ Samuel B. Groner 
Attorneys for the Petitioner 
* * x 


[Certificate of Mailing] 


[Filed Apr. 30, 1962] 


R.523 STATEMENT OF ERRORS ON APPEAL 


1. The trial court erred in ruling early in the case that if "adultery" 
was proven against petitioner, the court would award custody to respond- 
ent, Martin H. Perper. 

2. The trial court erred in its refusal to receive evidence of the 
conduct and attitude of respondent, Martin H. Perper. 

3. The trial court erred in failing to give any weight to the impor- 
tant circumstance that both respondents acknowledged that the petitioner 
was a good mother and gave good care to the children. 
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| The trial court erred in failing to give any weight to the evi- 
dence of the respondent, Martin H. Perper's unlawful kidnapping of the 
minor clildren from Maryland, and their removal to this jurisdiction. 

5, The conduct, attitude and statements of the trial court was 
prejudicial to petitioner, and deprived her of a fair and impartial hearing. 

6. The trial court erred in not having made an impartial social in- 
vestigation of all of the circumstances affecting the welfare of the minor 
children. 

7. The evidence fails to support the findings of the trial court. 

8. The findings, conclusion and judgment of the trial court are con- 
trary to law. 

/s/ John Alexander 


/s/ Sameul B. Groner 
Attorneys for the Petitioner 
* * OK 


R.524 = [C t -tificate of Mailing] 


[Filed May 2, 1962] 
R.525 COUNTER-DESIGNATION OF RECORD ON APPEAL 


The respondent Martin H. Perper designates for inclusion in the 
record on appeal in the above-captioned matter, in addition to the por- 
tions of the record designated by the petitioner, the following: 

1. Summons issued against respondents at commencement of proceed- 
ing and the United States Marshal's return as to the service thereof. 
2. Respondent's Exhibit A, being a lease dated May 12, 1961. 
3. This counter-designation of record. 
/s/ Jean M. Boardman 
Attorney for Martin H. Perper, 
Respondent 


[Certificate of Service] 
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[Filed Nov. 30, 1960] 
R.526 PLAINTIFFS' EXHIBIT 1 


THE STATE OF ALABAMA, GENEVA COUNTY 
INFERIOR COURT, IN EQUITY 


ELLEN PERPER, 
Complainant 


v. 


MARTIN H. PERPER, 
Respondent 


FINAL DECREE OF DIVORCE 


This cause coming on to be heard was submitted upon Bill of Com- 
plaint, Acceptance of Service of Process and Answer and Waiver of Re- 
spondent, and Testimony as noted by the Register, and upon considera- 
tion thereof, the Court is of the opinion that the Court has jurisdiction 
of the parties, and the cause of action, and that the complainant is en- 
titled to the relief prayed for in the Bill of Complaint. 

It is therefore, ORDERED, ADJUDGED AND DECREED by the Court 
that the bonds of matrimony heretofore existing between the Complainant 
and Respondent be, and the same are hereby dissolved, and that the said 
Ellen Perper is forever divorced from the said Martin H. Perper. 

It is further ordered that the agreement entered into in writing by 
and between the complainant and respondent on, to-wit, November 25, 
1960, is hereby incorporated into this decree by reference as if fully set 
forth herein; said agreement not to merge herein but to survive this de- 
cree. 


It is further ordered, adjudged and decreed that neither party to 
this suit shall again marry except to each other until sixty days after 
the rendition of this decree. 
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It is further ordered that the Complainant pay the cost herein to 
be taxed, for which execution may issue. 
This 30th day of November, 1960. 


/s/ B. W. Smith 
Judge Inferior Court,'!in Equity. 


STATE OF ALABAMA, GENEVA COUNTY. 

The undersigned Register of the Inferior Court of Geneva County, 
Alabama, does hereby certify that the foregoing is a true copy of the orig- 
inal decree of divorce granted by said Court in the above stated cause, as 
the same appears of record and on file in my office, and the cost has been 
paid. 


Witness my hand and Seal, this 2nd day of March, 1962. 


3 /8/ W.R. Draughon | 
{esse = Seal] Register of Inferior Court, in Equity 


STATE OF ALABAMA, GENEVA COUNTY 

I, George A. Black, Judge of the Inferior Court of Geneva County, In 
Equity, Geneva County, Alabama, do hereby certify that W. R. Draughon, 
whose name is signed to the preceding certificate of exemplification, is 
the Register of the Inferior Court of Geneva County, In Equity, Geneva 
County, Alabama, duly appointed and sworn, and that the seal affixed to 
the said exemplification is the seal of the said Inferior Court of Geneva 
County, In Equity, Geneva County, Alabama, and that the attestation there- 
of is in due form of law. 

This the 2nd day of March, 1962. 


/s/ George A. Black | 
Judge, Inferior Court of Geneva County, 
In Equity Sitting 


STATE OF ALABAMA, GENEVA COUNTY 


I, W. R. Draughon, Register of the Inferior Court of Geneva County, 
In Equity, Geneva County, Alabama, do hereby certify that George A. Black, 
whose name is signed to the foregoing certificate, is the Judge of the 
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Inferior Court of Geneva County, In Equity, Geneva County, Alabama, 


duly elected and sworn, and that the signature of said Judge is genuine. 
In witness whereof, I have hereunto set my hand and affixed the 
seal of said Court, 
This the 2nd day of March, 1962. 


/s/ W. R. Draughon 
Register, Inferior Court of Geneva 
[Official Seal] County, In Equity 


PLAINTIFFS' EXHIBIT 2 


PROPERTY SETTLEMENT AGREEMENT 


THIS PROPERTY SETTLEMENT AGREEMENT, made this 25th 
day of November 1960, by and between ELLEN PERPER, hereinafter re- 
ferred to as the "Wife" and MARTIN H. PERPER, hereinafter referred 
to as the ''Husband", 

WHEREAS, the parties were duly married in Elkton, Maryland, on 
or about February 6, 1957, and 

WHEREAS, there has been issue born of this marriage, to wit: 
Donald Jeffrey Perper, born August 16, 1957, Barry Michael Perper, 
born September 9, 1958 and Cherri Lynn Perper, born May 28, 1960, 
all hereinafter sometimes referred to as the "Children", and 

WHEREAS, disputes and irreconcilable differences have arisen be- 
tween the parties, affecting their domestic tranquility, as a result of 
which the parties ceased living together commencing in the month of Oc- 
tober 1959, and 

WHEREAS, the parties are desirous of settling their joint prop- 
erty rights and agreeing upon terms for the Wife’s support and mainte- 
nance, as well as for the maintenance and custody of the Children. 
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NOW, THEREFORE, in consideration of the premises and of the 
mutual covenants and undertakings herein contained, the parties hereto 
do hereby agree as follows: ! 

1. The parties do hereby make and agree to the following provi- 


sions tnd settlement with respect to their personal property: 


(a) All the furniture, furnishings, household goods and appliances, 
fixtures and appurtenances, books and works of art, and other items of 
personal property presently located at 905 Caddington Avenue in Silver 
Spring, Montgomery County, Maryland, the home formerly occupied by 
the parties and now occupied by the Wife, shall be the sole and exclusive 
property of the Wife. 

(r) The Husband shall deliver to the Wife the title to a new 1960 
Valiant stationwagon, identification number 1706-118735, and said ve- 
hicle Shall be the sole and exclusive property of the Wife, free and clear 
of any’and all liens and encumbrances of any nature whatsoever. 

(c) Each of the parties hereafter shall own and enjoy, independent- 
ly of any claim or right of the other, all items of personal property (tangi- 
ble or intangible) which are now owned or held or which may hereafter 
belong or come to him or her, with full power of disposition as if he or 
she were unmarried. 

2. Simultaneously herewith, the Husband has, by deed, caused to 
be granted and conveyed to the Wife the real property known as 905 Cad- 
dington Avenue in Silver Spring, Maryland, subject to covenants and re- 
strictions of record and also subject to a first deed of trust securing 
payment of an indebtedness, which is presently in the approximate 
amount of Sixteen Thousand Nine Hundred ($16,900) Dollars. Further, 
said conveyance has been made to the Wife subject to the following re- 
striction which is contained in said deed and to which the Wife has and 
does hereby agree: 

(@) That the Wife shall not, without the prior written consent of 
the Husband, mortgage or in any other way encumber said real estate 
so long as she shall own the same; provided, however, that she shall 
have the right to place a new first lien upon said real estate so long as 
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the total of the payments of principal and interest required to be made 
in any twelve (12) consecutive month period upon the indebtedness se- 
cured by said new first lien does not exceed Twelve Hundred Fifty-Five 
($1,255) Dollars. 

3. The Husband shall pay to the Wife for her support and mainte- 
nance, the sum of Fifty ($50.00) Dollars per week, in advance, on Mon- 
day of each week, commencing December 5, 1960. The Husband's obli- 
gation and liability to make the payments of support and maintenance to 
the Wife set forth in this paragraph shall cease upon the happening of 


whichever of the following events shall first occur: 

(a) The death of the Husband. 

(b) The re-marriage of the Wife. 

(c) The death of the Wife. 

4, The Husband shall further pay to the Wife for her support and 
maintenance, the sum of One Hundred Four Dollars and Sixty-Two Cents 
($104.62) per month, on the 14th day of each month, commencing on De- 


cember 14, 1960. The Husband's obligation to make the payments of sup- 
port and maintenance to the Wife set forth in this paragraph shall cease 
upon the happening of whichever of the following date or events shall first 
occur: 

(a) The death of the Husband. 

(b) The death of the Wife. 

(c) The Wife's selling or causing to be sold premises 905 Cadding- 
ton Avenue in Silver Spring, Maryland. 

(a) February 16, 1988. 

(e) The Wife's establishing or causing to be established a new 
permanent place of residence for any or all of the Children, at any time 
during their minority, other than the Children's present residence at 
905 Caddington Avenue in Silver Spring, Maryland, which such residence 
shall not furnish any or all of the Children with living conditions and a 
neighborhood environment comparable to those that are then available 
to the Children at 905 Caddington Avenue in Silver Spring, Maryland. 

The determination of whether any such residence so furnishes the 
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Children with said comparable living conditions and neighborhood en- 
vironment shall be made by Allan Kamerow and Earl M. Foreman, or 
the survivor of them. Such determination of said Allan Kamerow and 
Earl M. Foreman, once having been made shall be absolutely binding 
upon the parties hereto. In the event that the said Allan Kamerow and 
Earl M. Foreman are unable to unanimously agree upon a determination 
of such matter, then and in such event, they shall mutually select a third 


party who shall make such a determination and the same shall be abso- 


lutely, binding upon the parties hereto. 

The Husband shall have the right in any month to make the month- 
ly support and maintenance payment referred to in this paragraph direct- 
ly to the holder of the then existing first lien upon premises 905 Cadding- 
ton Avenue in Silver Spring, Maryland, as payment of the monthly install- 
ment which may be due upon the indebtedness secured by said first lien 
and in the event that he shall do so, the monthly payment of support and 
maintenance to the Wife of One Hundred Four Dollars and Sixty-Two 
Cents ($104.62), for that month shall be reduced by the amount so paid 
by the Husband. : 

5. The Wife represents and warrants to the Husband that she has 
not, prior to the date of the execution of these presents, incurred any 
debts or made any contracts for which the Husband or his estate is or 
may be liable. The Wife further covenants and agrees that she will not, 
after the date of the execution of these presents, incur any debts or make 
any contracts for which the Husband or his estate may be liable so long 
as the Husband performs all of his obligations under this Agreement. If 
the Wife violates the provisions of this paragraph, and as a result there- 
of, the Husband is obliged to make payment or payments to others, he 
shall have the right to deduct the amount of such payment or payments 
from the next earliest amounts payable to the Wife under this Agreement. 

6. Except as herein otherwise provided, each party may dispose 
of his or her property in any way, and each party waives and relinquishes 
any right that he or she may now have or may hereafter acquire, under 
the present or future laws of any jurisdiction, to share in the property or 
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estate of the other as a result of the marital relationship, including with- 


out limitation, dower, thirds, curtesy, statutory allowances, widow's al- 
lowance, homestead rights, right to take in intestacy, right to take against 
the Will of the other, and right to act as administrator or executor of the 
other's estate, and each party will, at the request of the other, execute, 
acknowledge and deliver any and all instruments which may be necessary 
or advisable to carry into effect this mutual waiver and relinquishment 

of all such interests, rights, and claims. 

7. The Wife acknowledges that the provisions of this Agreement 
for her support and maintenance are fair, adequate and satisfactory to 
her and in keeping with her accustomed standard of living and her reason- 
able requirements. The Wife, therefore, accepts these provisions in full 
and final settlement and satisfaction of all claims and demands for ali- 
mony or for any other provisions for support and maintenance and fully 
discharges the Husband from all such claims and demands, except as 
provided in this Agreement. 

8. All liabilities on joint income tax returns heretofore filed by 
the parties shall be borne by the Husband, who will indemnify and hold 
the Wife harmless from any claim or expense arising out of such re- 
turns. Any refunds coming due on such returns shall belong to the Hus- 
band. 

9. The Husband shall, during the joint lives of the Husband and 
Wife, make payment to the Wife of a sum of Thirty-Three Dollars and 
Thirty-Three Cents ($33.33), per week, for the support, maintenance 
and education of each of the three Children born of the union between 
the parties, until such Child dies, marries, or reaches the age of twenty- 
one (21) years, whichever event shall first occur. 

10. The Husband shall pay to the appropriate county and/or state 
authorities the annual real estate taxes levied upon premises 905 Cad- 
dington Avenue in Silver Spring, Maryland, provided, however, that his 
obligation hereunder to make payment of such real estate taxes shall 
cease simultaneously with the cessation of his obligation to make pay- 
ment to the Wife of the support and maintenance payments referred to 
hereinabove in paragraph 4. 
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11. The Wife shall have the custody of the three Children born of 
the union between the parties who shall reside with the Wife, subject to 
the provisions of this paragraph. The Husband shall have reasonable 
rights of visitation with the Children upon reasonable notice to the Wife. 
Further, the Husband shall, at his option, have the custody of the three 
said Children during the summer school holidays in each year for a con- 
tinuous period of one (1) month and during each year for an additional 
period of two (2) consecutive weeks. The Husband shall exercise his 
option by giving the Wife at least two (2) weeks' written notice, in ad- 
vance, of his intention to do so. The Husband's partial custody shall be 
optional with him, and his failure to exercise such option on any occa- 
sion or for whatever reason, shall not be construed as a waiver of his 
rights of partial custody. It is understood by the parties hereto that the 
payments by the Husband to the Wife for the support, maintenance and 
education of the Children as provided for hereunder shall continue in 
eff2ct during such periods of time as the Husband may have partial cus- 
tody of the Children as hereinabove provided. 

All questions pertaining to the education, health, activities and 
welfare of the three said Children shall be decided by the Husband and 
Wife, jointly, and each shall consult with the other as often as it may be 
necessary regarding all such matters. Neither shall do anything which 
may estrange the Children from the other party hereto or hamper the 


natural development of the Children's love for both parties. Each of the 


parties shall keep the other informed at all times of the whereabouts of 
the Children and neither party shall take the Children beyond the boun- 
daries of the United States without the written consent of the other party. 
In the event that the Wife shall become ill and as a result thereof 
be unable to perform the usual duties required of a mother in taking care 
of her children, for a period of four continuous months, then and in such 
event, the Wife shall forthwith notify the Husband and the Husband shall 
be entitled to custody of the Children until such time as the Wife shall 
be physically and/or mentally fit and capable of once again discharging 
her maternal duties. It is understood and agreed by the parties hereto 
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that the Husband's payments for support, maintenance and education of 
the Children provided for hereinabove in paragraph 9, shall be suspended 
during such period of time as the Husband shall have custody of the Chil- 
dren as a result of the Wife's incapacitation as herein set forth. 

12. The Husband shall, during the joint lives of the parties and so 
long as the Wife does not re-marry, maintain in effect for the benefit of 
the Wife the hospitalization and medical insurance policy which he pres- 
ently owns or a similar type of insurance policy which shall provide the 
Wife with benefits similar to those under the existing policy. Further, 
the Husband shall, during his life, maintain in effect for the benefit of 
the Children the hospitalization and medical insurance policy which he 
presently owns or a similar type of insurance policy which shall provide 
the Children with benefits similar to those under the existing policy. 

13. The Husband shall pay the sum of Forty-Seven Hundred Seventy - 
Five ($4,775.00) Dollars to Allan Kamerow, Esq., as counsel fees of the 
Wife in connection with the negotiation and preparation of this Property 
Settlement Agreement. The Husband shall further pay the sum of Two 
Thousand ($2,000.00) Dollars to the Wife, which sum represents addi- 
tional support and maintenance payments to the Wife covering the period 
January 1, 1960 through the date of these presents. 

14. The Husband agrees that the Wife may seek and obtain gainful 
employment at any time after the execution of these presents and that 


here doing so shall in nowise affect any payments required to be made 


by the Husband to the Wife under the provisions of paragraphs 3 and 4 
hereof, 

15. The Husband shall immediately take out a policy of insurance 
in the face amount of Fifty Thousand ($50,000) Dollars, upon his own life, 
payable in the event of his death to Ear] M. Foreman, Ellen Perper and 
Julian Savage, as Trustees, under the Trust Indenture dated November 
23, 1960, and naming therein as Grantor, Frank M. Perper and as bene- 
ficiaries thereof the minor Children of the parties hereto. The Husband 
shall maintain and continue such policy in full force and effect, free and 
clear of encumbrances, until each of the three said Children shall have 
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' 


either attained the age of twenty-one (21) years, married; or died. The 
Husband,shall regularly submit to the Wife proof of the payment of pre- 
miums on such policy, but the Husband shall have the right to apply all 
dividends received on such policy in reduction of premiums due there- 
under. Upon each of the said Children's either attaining the age of twenty- 
one (21) years, marrying or dying, all rights in such policy shall belong 

to the Husband who may then change the beneficiary thereunder, surren- 
der or cancel the policy and recover its cash value for his own use, or 
exercise any other right available to him as the owner thereof. 

16. The Husband shall, during the joint lives of the parties and so 
long as the Wife does not re-marry, pay to the Wife for her support and 
maintenance, an amount each year, beginning with the year 1960, equal to 
the amount of federal income taxes payable by her for the year upon the 
sums of money received by her pursuant to paragraphs 3 and 4 of this 
Agreement, The amount of money so payable by the Husband shall be 
computed and paid as follows: ) 


(a) For purposes of this Agreement the sums received by the Wife 


for her support and maintenance under paragraphs 3 and 4 hereof shall 
be deemed to be her sole income, and in computing the amount of her 
said income taxes payable by the Husband, all other income of the Wife 
shall be disregarded. : 

(b) The Wife shall file her federal income tax returns on a calen- 
dar year basis. 

(c). On or before December 15 of each year, commencing with the 
year 1961, the Wife shall render to the Husband a sworn statement set- 
ting forth in detail any and all exemptions, head of household, or dependent 
credits to which she may be entitled in computing her federal income taxes. 

(d) The standard ten (10%) percent deduction (or any other standard 
deduction then in force) shall be utilized in computing the amount of such 
federal income taxes that are payable by the Husband to the Wife. 

(e) No later than December 31 of each year beginning with the year 
1960, the Husband shall pay to the Wife, a sum equal to the amount of the 
federal income taxes that are computed in the manner hereinabove set 
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forth. The Husband's payment of such sum to the Wife shall be accom- 
panied by a statement showing how such sum was determined. 

(f) The Husband's obligation to make these payments to the Wife 
shall, however, be contingent upon the due performance by the Wife of 
her obligations under sub-paragraph (e) of this paragraph 16, and he 


shall not be obliged to pay to the Wife any such sums hereunder until 


and unless he has received her said sworn statement. 

17. The provisions of this Agreement and their legal effect have 
been fully explained to the parties by their respective counsel and each 
party acknowledges that the Agreement is fair and equitable, that it is 
being entered into voluntarily, and that it is not the result of any duress 
or undue interference. The Wife acknowledges that she has been fur- 
nished with ail information relating to the financial affairs of the Husband 
which has been requested either by her or by her counsel. The Husband 
does hereby further acknowledge that he has submitted his financial state- 
ment, as well as a financial statement of Martin H. Perper, Trust, both 
dated September 20, 1960, and that the Wife has acted in reliance upon 
the substantial correctness of both statements in entering into this said 
Agreement. 

18. It is mutually understood and agreed that this Property Settle- 
ment Agreement shall not in any manner affect any cause for divorce now 
existing between the parties and, further, that in the event that a Decree 
of Divorce is hereafter granted between the said parties, in any Court 
of confident jurisdiction, then and in that event, the parties do hereby 
agree that the provisions of this Property Settlement Agreement shall 
be made a part of any such Decree of Divorce, whether incorporated 
therein or adopted by reference. 

19. This Agreement contains the entire understanding of the parties 
and there are no representations, warranties, covenants or undertakings 
other than those expressly set forth herein. A notification or waiver of 
any of the provisions of this Agreement shall be effective only if made in 
writing and executed with the same formality as this Agreement. The 
failure of either party to insist upon strict performance of any of the 
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provisions of this Agreement shall not be construed as a waiver of any 


subsequent default of the same or similar nature. 

20 Except as otherwise stated herein, all of the provisions of 
this Agreement shall be binding upon the respective heirs, next of kin, 
executors and administrators of the parties. 

IN WITNESS WHEREOF, the parties have signed, sealed and ac- 
knowledged this Agreement in four counterparts, each of which shall con- 
stitute an original. [This 25th day of November, 1960]. 


Witness: 
/s/ Maxine Dunaway /s/ Martin H. Perper | 
/s/ Maxine Dunaway /s/ Ellen J. Perper 


DISTRICT OF COLUMBIA, ss: 

I, Maxine Dunaway, a Notary Public in and for the District of Co- 
lumbia, do hereby certify that Martin H. Perper, who is personally well 
known to me as the "Husband" and the person who executed the aforego- 
ing and annexed Property Settlement Agreement dated November 25, 1960, 
personally appeared before me in the said District of Columbia and acknowl- 
edged the said Property Settlement Agreement to be his free act and deed. 

GIVEN under my hand and seal this 25th day of November, 1960. 


/s/ Maxine Dunaway 
Notary Public, District of Columbia 


* * * 
DISTRICT OF COLUMBIA, ss: 
I, Maxine Dunaway, a Notary Public in and for the District of Co- 
lumbia, do hereby certify that Ellen Perper, who is personally well known 


to me as the "Wife" and the person who executed the aforegoing and an- 
nexed Property Settlement Agreement dated November 25th, 1960, per- 


sonally appeared before me in the said District of Columbia and acknowl- 
edged the said Property Settlement Agreement to be her free act and deed. 
GIVEN under my hand and seal this 25th day of November, 1960. 


/s/ Maxine Dunaway 
Notary Public, District of Columbia 
* KK * 
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ADDENDUM TO PROPERTY SETTLEMENT AGREEMENT 


In consideration of the execution of a Property Settlement Agree- 
ment by and between ELLEN PERPER, hereinafter referred to as the 
"Wife", and MARTIN H. PERPER, hereinafter referred to as the ''Hus- 
band", on this 25th day of November, 1960, and 

WHEREAS, certain changes and additions to said Agreement have 
been agreed to by the parties, 

NOW, THEREFORE, it is agreed by and between the parties to 
amend said Agreement as follows: 

1. Paragraph 2(a) of said Agreement is to read as follows: 

"That the Wife shall not, without the prior written consent of 
the Husband, mortgage or in any other way encumber said real es- 
tate until such time as the youngest child of the parties shall reach 
his or her majority, die, become married or emmancipate; provided, 
however, that she shall have the right to refinance said real estate 
so long as the total payments of principal and interest required to 
be made in any twelve (12) consecutive month period upon the in- 
debtedness secured by said refinancing do not exceed Twelve Hun- 
dred Fifty-Five ($1,255.00) Dollars." 

2. Paragraph 10 shall be amended to include "front foot benefit 
charges”, after the word "taxes" in the second line. 

3. Paragraph 12 shall be amended to add the following sentence: 
"The payments by the Husband for said insurance shall be in addition to 
other payments as described herein", 

4. Paragraph 14 shall be amended so that the last line thereof shall 
read, “paragraphs 3 and 4 and 9 hereof". 

5. Paragraph 18 shall be amended so as to substitute the word, 
"competent" for "confident", in line 3 and the following sentence shall be 
added: "In any event, this Agreement shall survive any decree which may 
be entered”. 

6. The said Agreement shall include the following: "The Husband 
shall take out an additional policy of life insurance on his life, payable to 
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the Wife, in the amount of the mortgage existing on the premises being 
deeded to the Wife, and said policy shall be maintained annually by the 
Husband in the remaining amount of the mortgage, until the said mort- 
gage is paid out. Notice shall be given to the Wife as in paraeranh 15 of 
the Agreement. 

IN WITNESS WHEREOF, the parties have signed, sealed and acknowl- 
edged this Addendum to Property Settlement Agreement in four counter- 
parts, each of which shall constitute an original. | 


Witness: 
/s/ Maxine Dunaway /s8/ Martin H. Perper | 
/s3/ Maxine Dunaway /s/ Ellen J. Perper 


DISTRICT OF COLUMBIA, ss: 

I, Maxine Dunaway, a Notary Public in and for the District of Colum- 
bia, do hereby certify that Martin H. Perper, who is personally well known 
to me as the "Husband" and the person who executed the foregoing and an- 
nexed Addendum to Property Settlement Agreement dated the 25th day of 
November, 1960, personally appeared before me in the said District of 
Columbia and acknowledged the said Addendum to Property Settlement 
Agreement to be his free act and deed. 

GIVEN under my hand and seal this 25th day of November, 1960. 


/s/ Maxine Dunaway 
Notary Public, District of Columbia 


DISTRICT OF COLUMBIA, ss: 

I, Maxine Dunaway, a Notary Public in and for the District of Colum- 
bia, do hereby certify that Ellen Perper, who is personally well known to 
me as the "Wife" and the person who executed the foregoing Addendum to 
Property Settlement Agreement dated November 25th, 1960, personally 
appeared before me in the said District of Columbia and acknowledged the 
said Addendum to Property Settlement Agreement to be her free act and 
deed. 


GIVEN under my hand and seal this 25th day of November, 1960. 


/s/ Maxine Dunaway 
Notary Public, istrict of Columbia 


[Filed May 7, 1962] 


R.529 THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


UNITED STATES OF AMERICA ) 
District of Columbia ) 


ss: 


I, WALTER F. BRAMHALL, Clerk of the Municipal Court for the 
District of Columbia, hereby certify the foregoing pages numbered from 
2 to 528 inclusive, to be a true and correct transcript of the record, ac- 
cording to direction of counsel herein filed, copy of which is made part 
of this transcript, in Cause, at Law, No. HC-1-62, wherein 

In the Matter of 


DONALD JEFFREY PERPER, 

BARRY MICHAEL PERPER 
and 

SHERRI LYNN PERPER 


as the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said District, 
this 7th day of May, 1962. 

WALTER F, BRAMHALL, Clerk 


By /s/ William D. McRae 
{Seal of Court] Deputy Clerk 
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DISTRICT OF COLUMBIA COURT OF APPEALS 
No. 3070 


Ellen J. Ehrlich, Appellant, 
Vv. 
Martin H. Perper, Appellee. 


Appeal from the District of Columbia | 
Court of General Sessions 


(Argued February 18, 1963 Decided March 21, 1963) 
John Alexander, with whom Walter W. Johnson, Jr., and Samuel 
B. Groner were on the brief, for appellant. 
Jean M. Boardman, with whom Earl M. Foreman and Irwin H. 
Liptz were on the brief, for appellee. 


Before HOOD, Chief Judge, and QUINN and MYERS, Associate J udges. 


PER CURIAM: This proceeding was a contest between a father and 
a mother, now divorced and both remarried, for custody of their three 
young children. As would be expected, the contest was bitter and hard 
fought. After a hearing of several days the trial court awarded custody 
to the father. : 

The mother has appealed and earnestly asserts that she was denied 
a fair and impartial hearing "by reason of the bias and prejudice exhibited 
toward, her case by the trial judge."’ Counsel for the father concedes in 
his brief that "the trial below was conducted in a manner that at times fell 
considerably below the level of ideal judicial decorum and restraint.” A 
careful reading of the nearly 500 pages of the reporter's transcript dis- 
closes beyond any question that the trial judge failed to fully maintain that 
atmosphere of judicial calm and impartiality so much to be desired in all 
court proceedings, and in some instances was unnecessarily harsh in 
questioning the mother and in exchanges with her counsel. 

When a trial judge indulges in injudicious behavior and intemperate 
language, it is only natural that a losing litigant leaves the court with a 
deep-rooted feeling that he or she has been denied a fair and impartial 
hearing. A trial judge can and should, by a judicious manner coupled with 
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the use of temperate language, avoiding lending substance to sucha 
feeling. 

Although there is much in the record which meets our disapproval, 
we are Slow to reverse unless we reach a firm conviction that incidents 
occurring during the trial, deplorable as they may be, demonstrate in 
fact the absence of a fair hearing. A reading of the entire record fails 
to bring us to that firm conviction. 


Affirmed, 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,748 


ELLEN J. EHRLICH, 
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Vv. 


MARTIN H. PERPER, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
-.» FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The statement of the case which has been made in the brief for 
the appellant seems not to be an objective recital of the proceedings 
in the trial court for the purpose of explaining how the questions arose 
that are presented in this appeal. Instead, it appears to consist princi- 
pally of an assemblage of references and quotations out of full context 
which have been selected and aligned in a manner designed to arouse 


sympathy for the appellant and to depict the trial judge as a juristic 
villain. It is felt that the case should be restated in the manner to fol- 
low: : 


2 
(a) Pleadings 


On February 27, 1962, the appellant, whose name then was Ellen 
J. Perper, filed in the Domestic Relations Branch of the Municipal Court 
for the District of Columbia her petition in which she alleged in material 
substance as follows (JA 1-4): 


Petitioner was a resident of Maryland. She and Martin H. Perper 
had married each other on February 6, 1957, and to them had been born 
two sons and a daughter who then were all less than five years of age. 

On November 30, 1960, she had been awarded by an Alabama court a de- 
cree of divorce from her said husband, and by said decree she had been 
awarded the custody of their children in that there had been incorporated 
in said decree by reference an agreement which had been entered into be- 
tween the parties which gave the custody of the children to her. On Feb- 
ruary 26, 1962, Martin H. Perper, without her consent, forcibly had re- 
moved the children from her home, he was secreting them from her, and 
he was keeping them in the actual care and custody of one Fay L. Bussie. 
Perper and Bussie, both of whom were residents of the District of Colum- 
bia, wrongfully were withholding the custody of the children from her. 
The best interests of the children would be served by permitting her to 
have and to retain their control and custody, and she was financially able 
and in all respects competent to provide for the suitable maintenance, 
education, and moral training of the children. 


In said petition, the appellant prayed (JA 3-4) that a writ of habeas 
corpus be issued requiring Martin H. Perper and Fay L. Bussie to pro- 
duce the children before the court, that the legality of the detention be in- 
quired into and the right of custody determined, that the court commit the 
custody of the children to her, that Martin H. Perper be enjoined from re- 
moving the children from the District of Columbia pending the proceed- 
ings and that he be enjoined permanently from visiting the children or 
having them with him except in conformity with the provisions of the Ala- 


bama divorce decree, and that Fay L. Bussie be enjoined from seeing or 


visiting the children or dealing with them in any manner. 
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On February 27, 1962, in the proceeding which had been commenced 
by the filing of the aforesaid petition, there was issued from the court an 
ordinary civil action summons against the aforesaid Martin H. Perper 
and Fay L. Bussie requiring them to file an answer to the complaint with- 
in twenty days after the service of the summons upon them (R 500). (Said 
summons is in the record on appeal but it was not included in the Joint 
Appendix). : 


On February 27, 1962, there was also issued from the court in the 
aforesaid proceeding a writ of habeas corpus against Martin H. Perper 
and Fay L. Bussie commanding them to have the bodies of the aforesaid 
children, with the day a cause of their being taken and detained, before a 
judge of the court on March 5, 1962, and then and there to do, submit, and 
to receive whatsoever the said judge should then and there determine in 
that behalf (JA 5). 


Having been served with the writ, summons, and petition, the re- 
spondent Martin H. Perper filed in the proceeding on March 5, 1962, in 
combined form his written return to the writ of habeas corpus, an an- 
swer to the petition as though it were a civil action complaint, and a civil 
action counter -claim in which he demanded that the custody of the chil- 
dren beawarded to him (JA 6-12). In his aforesaid combined pleadings, 
Martin H. Perper alleged material facts substantially as follows: 


On November 25, 1960, at which time they were living apart, he 
had entered into a written contract with Ellen J. Perper in which he had 
agreed that she should have the custody of their children, but that he had 
done so in the expectation that she would exercise her custodianship in 
conformity with the conventions of society and in such manner as to pro- 
tect the moral and physical welfare of the children (JA 6). On Novem- 
ber 30, 1960, Ellen J. Perper had obtained a decree of divorce from him 
in an Alabama court. Said decree incorporated by reference the afore- 
said contract but it did not otherwise award the custody of the children. 
Neither of the parties had beena resident of Alabama at the time the di- 


vorce was awarded. Leaving the children in her home in Silver Spring, 
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Maryland, Ellen J. Perper had gone to Alabama solely to obtain a decree 
purporting to divorce the parties and without any intention to establish a 
residence in Alabama or to relinquish her residence in Maryland, and 
after remaining in Alabama for a few hours she had returned to her home 
in Maryland. He had himself desired a divorce and he had acted in collu- 
sion with his wife in the obtaining of the decree by submitting himself to 
the jurisdiction of the Alabama court. The Alabama divorce decree was 
void for lack of jurisdiction in the court which granted it, and the Alabama 
court had been without jurisdiction to make a valid award of the custody 
of the children for the reason that the children had not been domiciled in 
or physically within Alabama (JA 6-8). Commencing in or about June, 
1961, Ellen J. Perper had entered into an illicit sexual association with 
one Kaufman and had consorted with him in her home in the presence of 
the children until December, 1961, when Martin H. Perper, by persuasion 
of a positive nature, had caused Kaufman to refrain from being present 

in the home where the children were living. In December, 1961, Ellen J. 


Perper had entered into an illicit sexual association with one Ehrlich, and 
thereafter she had permitted Ehrlich to live with her in the home of her- 
self and the children and to share a room with her in the presence of the 
children in disregard for the moral welfare of the children. With the con- 


sent or acquiescence of Ellen J. Perper, the aforesaid Ehrlich had beaten 
one of the children with a slipper on January 17, 1962, and about a week 
later he had beaten another of the children. While she had associated 
with the aforesaid men, Ellen J. Perper had neglected the children. 
Ehrlich had been charged in Maryland with the criminal offense of having 
assaulted one of the children without the consent of either parent, but at 
his trial on February 26, 1962, Ellen J. Perper had testified that she had 
authorized him to play the role of father and to chastize and beat the chil- 
dren. With knowledge of the situation, Martin H. Perper, on February 26, 
1962, had taken the three children into his custody and protection, and he 
was maintaining them in a suitable home in the District of Columbia. Be- 
ing their father, his detention of the children had not been unlawful. Ellen 
J. Perper was an unfit person to have the custody of the children (JA 8-9). 
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He demdnded that the writ of habeas corpus be discharged, that he be 
awarded the custody of the children, or that the children be placed under 
the guardianship of some qualified person at his expense (JA 10). 


On March 5, 1962, the respondent Fay L. Bussie filed her return 
to the writ of habeas corpus in which she alleged that she had been em- 
ployed by Martin H. Perper to care for the children in his home, that 
she had no authority over the children except as delegated to her by her 
employer, that she had not detained the children unlawfully or otherwise, 
and that she had no authority or right to produce the children before the 
court (JA 11). 


Ellen J. Perper at no time filed traverses to the several returns 
made by the respondents to the writ of habeas corpus, and at no time did 
she file a reply to the counter-claim for custody of the children which 
had been filed by Martin H. Perper. 


Or the return date of the writ of habeas corpus, the matter was put 
over to be heard by one of the trial judges (Tr. 5), and the entire proceed- 
ing came on for hearing before Judge Burnett on March 8, 1962 (Tr. 1). 


Before the trial was commenced, the attorney for the respondent 
and counter-claimant Martin H. Perper specifically called to the attention 
of the court the lack of completeness in the pleadings as:of that time. He 
pointed out that the original pleading which had been filed by Ellen J. 
Perper went beyond a petition for a writ of habeas corpus and that it was 
also in the nature of a civil action for custody of children and other re- 
lief, that a civil action summons had been issued, and that a counter-claim 
for custody of the children had been filed (R 5-7), but that no traverses to 
the returns to the writ of habeas corpus had been filed as required by Sec- 
tion 18-807 of the District of Columbia Code, and that no reply to the 
counter-claim for custody of children had been filed (as required by Rule 
7(a) of the Civil Rules of the Municipal Court). Said attorney thereupon 
tendered to waive all procedural irregularities and to proceed to an im- 
mediate trial as though all matters were fully atissue (Tr. 7). The 
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attorney for Ellen J. Perper argued that no further pleadings were neces- 
sary, and the trial judge directed that the trial commence (Tr. 8). 


(b) Trial 


The trial required two full days for the taking of testimony (Tr. 1- 
469), with arguments being heard on the third day. 


In the statement of the case which has been made in the brief for 
the appellant numerous references have been made to statements and 
rulings which were made by the trial judge and to testimony which was 
heard or excluded, including numerous specifications of occurrences 
which the appellant claims to have been detrimental to her. The refer- 
ences and quotations have been extracted from the full context, and in 
many instances they have been extracted from the immediate context. 
An attempt to restate such matters fully and fairly would require more 
pages than would be permissible or practicable in this brief. The ques- 
tions and contentions are such that it will be necessary for the court to 
read the whole of the reporter's transcript of proceedings and evidence. 
In the argument to be made in this brief, references will be made to 
those portions of the proceedings and evidence which are deemed to be 
relevant. 


(c) Findings, Conclusions and Judgment 


At the end of the trial, the court delivered from the bench an in- 
formal oral opinion in which certain findings of fact and conclusions of 
law were stated (Tr. 489-494). On March 16, 1962, the court entered 
formal written findings of fact and conclusions of law and incorporated 
by attachment as a part thereof a transcript of the aforesaid oral opin- 
ion (JA 12-18). In condensed substance, the court found as follows: 


The parties had married and had become the parents of the three 
children in controversy. Having separated, they entered into a written 
contract on November 25, 1960, which gave the custody of the children 
to Ellen, and on November 30, 1960, she had obtained a decree of divorce 
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from Martin in Alabama which incorporated by reference the aforesaid 
contract. Martin had cooperated by appearing and filing an answer to 
facilitate the obtaining of the divorce, and by reason of his participation 
he had not been permitted by the court to impeach the validity of the di- 
vorce. On February 26, 1962, Martin had taken the children from the 
home of Ellen in Maryland without her consent, and thereafter he had 
maintained them in his home in the District of Columbia. On February 
27, 1962, after the writ of habeas corpus had been issued, Ellen had 
married Allen Ehrlich, which marriage appeared to have been for tacti- 
cal purposes. By reason of her conduct since the Alabama divorce, 

Ellen had become an unfit person to have the custody of the children, 

and it would be injurious to their welfare to cause them to be returned 
into her custody. The testimony of Ellen had not been honest, forthright 
or direct. Shortly before the trial, character witnesses had been caused 
to talk to each other in the attempt to qualify them to testify. Kaufman 
had stayed with her. Ehrlich had stayed with her, and she had permitted 
him to kiss and fondle her and to put his hand on her genitals before mar- 
riage. Ellen and Ehrlich had secreted themselves in a bedroom while 

the children were about, and she had no care for what the children thought. 


She wanted sexual relief and she got it. She was of bad character. The 


court did not believe her as a witness, and she had lied about the main 
things. She impressed the court as being the kind of woman who would 
obtain sexual relief if there was a man in the neighborhood that she kind 
of liked. Ehrlich had not given a favorable impression by his testimony, 
he had been an evasive witness, and he had tried to help Ellen in any way 
he could. One of the children had found Ellen in bed with Kaufman. If 
Ehrlich returned to Atlanta (whence he had come), it was to be feared 
that Ellen would seek sexual intercourse some place or other and would 
get it in front of the children or not in front of them however it suited 
her to obtain it. She was not the kind of woman to turn the children over 
to to raise. Martin was a pretty fair sort of man who had demonstrated 
his care and affection for the children and the determination that they 
should not be exposed to a situation which in some respects resembled 
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a house of ill fame. There was no question that the best thing for the 
children was to give them to Martin who would raise them in a moral 
atmosphere and see that they become honest and honorable adults. 


The court concluded as a matter of law that it had jurisdiction 
over the children by reason of their presence in the District of Colum- 
bia and by reason of material changes in circumstances affecting their 
welfare which had occurred since November 30, 1960 (the date of the 
Alabama divorce decree) (JA 14). 


On March 16, 1962, the court entered a judgment discharging the 
writ of habeas corpus and awarding the custody of the children to Martin 
H. Perper (JA 18). 


(d) Appeal 
From the aforesaid judgment, Ellen J. Ehrlich noted an appeal to 
the Municipal Court of Appeals for the District of Columbia, which is 
now the District of Columbia Court of Appeals (JA 19). 


As has been correctly stated in the third paragraph on page 6 of 


the appellant's brief in the present proceeding, appellant's sole conten- 


tion in the Municipal Court of Appeals was that "she had been deprived 
of a fair and impartial hearing, by reason of the bias and prejudice ex- 
hibited toward her, her counsel, and her case by the trial judge." 


Although the briefs of counsel that were filed in the Municipal 
Court of Appeals are believed not to be a part of the record that has been 
certified to this court, counsel for the appellant have included in their 
statement of the case (Appellant's Brief, page 6) certain quotations from 
the brief filed on behalf of the appellee in the lower appellate court which 
were intended to be candid and realistic. Therefore, the appellant feels 
privileged to quote in full the summary of argument made in the brief 
filed on behalf of the appellant in the court below, which was as follows: 
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"A careful and plain reading of this transcript clearly 
establishes that the appellant was deprived of a fair and 
impartial hearing, or of the appearance of a fair and im- 
partial hearing, by bias and prejudice exhibited against the 
appellant's case by the trial judge. 


"As has been held frequently, this may be all the more 
unfortunate because the ultimate decision perhaps was 

right, (although the comparative conduct of the parties 

could not be known and weighed, because of the trial judge's 

exclusion of evidence tendered against appellee), but the 

basic error must be recognized and reversed." 

After commending counsel for the appellant for their candor in 
acknowledging that the ultimate decision of the trial court perhaps was 
right, counsel for the appellee, "not to be entirely outdone" did concede 
that the trial had been conducted in a manner that at times fell consider- 


ably below the level of ideal judicial decorum and restraint. 


Counsel for the appellee do not welcome the choice of counsel for 


the appellant to have attempted to quote into their statement of the case 
extracts from the oral argument made in the court below by the attorney 
for the appellee. Such argumentative statements were not reported, they 
are not matters of record before this court, and they are dependent upon 
fallible human memory for quotation. It is likely that the undersigned 
Jean M. Boardman did concede that the attitude of Judge Burnett was a 
matter of concern to the members of the bar (which is true) but he feels 
certain that he did not employ the term "shocking". Said attorney did 
say that he had a personal and professional aversion to the manner in 
which Judge Burnett had conducted proceedings in his court, not only 

in the Perper case but generally; that the judge was well-known to be 
ill-tempered, discourteous, and addicted to the use of harsh and crude 
language; that the temperament and personality traits of the judge must 
have been well-known to the advisors to the President and to the com- 
mittee of the Senate that investigated his qualifications, and that the whole 
man had been appointed to the bench and the appointment had been con- 
firmed by those whose authority it was to do so; that there had been other 
judges who had been notorious for their bad dispositions; but that the 
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decisions of a judge could not be reversed because the appellate judges 


did not approve of his manners or choice of language. Said attorney, 
however, defended the personal honesty and integrity of Judge Burnett, 
and denounced as absurd the contention made by Mr. Alexander that the 
judge had been biased in favor of Perper and biased against Mrs. Ehrlich 
except as his attitude was influenced by the evidence and the demeanor 
of the witnesses. It was pointed out that if the judge had entertained il- 
legal bias all he needed to have done was to have heard the evidence 
without comment and to have entered a judgment that would have been 
unassailable on appeal. Said attorney stated that the record contained 
much evidence of ill-temper and ill-manneredness on the part of the 
judge but no evidence of illegality. 


By its decision, the Municipal Court of Appeals took the same view, 
and affirmed the judgment. 


SUMMARY OF ARGUMENT 


1. The sole issue that was tendered by the appeal was the claim 
that the appellant did not receive a fair trial because the judge was 
biased and prejudiced against her. The several rulings on evidence that 
have been complained of were not assigned as errors requiring reversal, 
but they have been cited as indicative of alleged bias and prejudice. Il- 
temper, discourtesy, and harsh language does not constitute disqualify - 
ing bias and prejudice. The conduct of the trial judge that has been com- 
plained of was the product of the actual observance by the judge of the 
witnesses and of the evidence given during the trial, and as such it did 
not constitute disqualifying prejudice. 


2. The question as to what relevance and weight the sexual be- 
havior and attitudes of the parents should be accorded in determining 
their comparative fitness for the custodianship of a child is something 
that was never presented for consideration and decision by the Municipal 
Court of Appeals. It has been injected into the present proceeding by 
only one of the panel of three judges who voted to allow the appeal. The 
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appellee objects to the consideration of said question. If, however, such 
question is considered it should be restricted to the facts of this case 
which are that the mother was carrying on her sexual extra-marital re- 
lationships in the home of the children and in their presence over the 
repeated objections and warnings of the father. It is true that sexual 
morality in America has degenerated to the point that books are being 
written about it; but it is to be hoped that this court will not give the final 
sanction of judicial approval or acceptance to loose conduct such as that 
of the appellant. 


I, 


BIAS AND PREJUDICE 


A. The Applicable Law 


Kreling v. Superior Court of Los Angeles County et al., 25 Cal.2d 


305, 153 P.2d 734, seemingly is the most thoroughly considered case to 
be found on the subject of judicial bias and prejudice. After reviewing 

the authorities, the Supreme Court of California epitomized the rule to 

be as follows: : 


"From these authorities the rule appears to be that when 
the state of mind of the trial judge appears to be adverse to 
one of the parties but is based upon actual observance of the 
witnesses and the evidence given during the trial of an action, 
it does not amount to that prejudice against a litigant which 
disqualifies him in the trial of the action." 


Whitaker v. McLean, 73 App. D.C. 259, 118 F.2d 596, is consonant 
with the general rule stated in Kreling, supra. During the course of the 
trial, the judge made derogatory remarks concerning Whitaker the par- 
ticulars of which were not disclosed in the opinion but which were char- 


acterized by the appellate court as follows: 


"Few if any, judges, would make the reported remarks 
in the course of a trial, unless they had developed definite 
and positive hostility to plaintiff and his case." 
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The court, however, recognized that "Often some degree of bias 
develops inevitably during a trial." 


It is believed that the record will show that the judge employed 
against Whitaker (who was a notorious disbarred lawyer who had become 
involved in the swindling of Mrs. McLean in connection with the sensa- 
tional Lindbergh kidnapping case) a vile epithet which was in no manner 
a product of the testimony. 


Wright v.. Mathias, 128 A.2d 658 (D.C. Mun. App.), held that the oc- 
currences during the trial under review did not establish bias. 


In the course of its opinion, the court gave expression to a rule of 
law which has application to many of the specific instances which have 
been cited by the appellant as indicating bias and prejudice on the part 
of the trial judge in the case at bar. 

"Plaintiff cites the various rulings of the court on his mo- 
tions to compel adherence to the rules as indicative of 
bias; but it is well settled that adverse rulings alone can- 


not establish bias, especially since such rulings are al- 
ways reviewable by this court." 


Scott v. Scott, 137 A.2d 722 (D.C. Mun. App.), does not disclose the 
particulars of the remarks which it would have been better to have left 


unsaid. It would seem that the judgment of the trial court was reversed 
for other reasons, and that the court merely admonished against the un- 
desirable tendency of some trial judges to make uncalled for remarks. 


Silverman v. Silverman, 162 A.2d 773 (D.C. Mun. App.), involved 
statements made by the trial judge which the majority opinion held to be 
so objectionable as to entitle the appellant to a new trial for the sake of 
preserving the appearance of the impartial administration of justice; 
but the objectionable language was employed by the judge in a personal- 
ized badgering of the appellant about his implied intellectual deficiencies 
presumed from his manner of testifying. Such remarks were not related 
to the merits of the controversy between the litigants as reflected by the 
evidence, nor were they designed to assist the judge to delve for truth. 
Even so, Judge Hood dissented and said: 


» 
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"The record does show irritation and exasperation on 
the part of the trial court resulting from appellant's re- 
fusal or inability to give a direct answer to almost any 
question; and the trial court indulged in some vigorous and 
intemperate language in dealing with the situation. Remarks 
of the trial court such as are set forth in the margin could 
well have been expressed in milder and more judicious lan- 
guage; but at the most they indicate the court's dissatisfac- 
tion with an unsatisfactory witness, and, in my opinion, do 
not indicate a personal bias or prejudice which would pre- 
vent a fair appraisal of the witness's testimony." | 


And in connection with certain other intemperate remarks made by 

the trial judge, Judge Hood said: | 
"Conceding that the court's language was ary harsh, 

I cannot see that it affected the merits of the case or that 

it requires a new trial." 

Home Insurance Co. et al., v. Eggleston et al., 170 i 781 (D.C. 
Mun. App.), resulted in the granting of a new trial because of the trial 
judge having made a series of derogatory remarks to and concerning the 
attorney for the appellant which were not the product of the evidence 
bearing on the merits of the issues in litigation. 


Price v. Price, 174 A.2d 83 (D.C. Mun. App.), has no relevancy to 
the subject of judicial bias and prejudice against a litigant. That case 
involved an attempt on the part of the trial judge to coerce a litigant into 


agreeing to the amount of counsel fee to be awarded against him under 
the expyess threat made by the judge that if he should be required to de- 
cide the amount the litigant would be "stuck"'. Having elected not to be 
coerced, the litigant was wholly justified in feeling that he had been 
penalizdd and punished by the amount of the fee that was awarded. 


Carroll v. Carroll, 154 A.2d 357 (D.C. Mun. App.), found that some 
of the trial judge's remarks in reference to the appellant were injudicious, 
but thatfit was evident that the court had not been swayed by any hostility 
or bias powence the appellant in deciding the issue before it. 


P&tton v. Patton, 179 A.2d 912 (D.C. Mun. App.), held that the tran- 
script, read as a whole, revealed no cause for complaint that the judge 
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had evidenced hostility and bias toward the appellant, even though some 
procedural and evidentiary rulings adverse to appellant had been sternly 
stated (and sometimes restated). 


Beavers v. Beavers, 177 A.2d 893 (D.C. Mun. App.), disposed of 
the contention that the findings of fact as announced by the trial judge 
had indicated prejudice against the appellant by saying: 


"The record shows that after hearing all the testimony 
the trial judge announced he did not believe appellant and 
that he had the impression appellant was neither a good 
woman nor a good mother. Such a finding did not establish 
bias or prejudice on the part of the trial judge: otherwise 
every time a trial judge found a litigant unworthy of belief 
or lacking in good character he would have to disqualify 
himself and there would be no endtolitigation. A finding ad- 
verse to a litigant is not proof that the finding was influ- 
enced by prejudice." 


B.| Alleged Super-Advocacy by Trial Judge 


The charge that the trial judge adopted the role of super-advocate 
of the appellee's interests is not only a serious charge against a member 
of the judiciary but it is one that counsel for the appellant should not have 
made. 


Welis v. Wells, 11 App. D.C. 392, long ago stated the law of this 
jurisdiction to be as follows: 

"The entire matter of the award of the custody of the 

child .. . is one largely, and it may be said almost ex- 

clusively, of judicial discretion, and that discretion is 

never reviewed by an appellate court, except when such 

discretion has been manifestly abused." 

Steele v. Steele, 83 U.S. App. D.C. 254, 168 F.2d 562; Bartlett v. 
Bartlett, 94 U.S. App. D.C. 190, 221 F.2d 508; Knight v. Knight, 134 A.2d 
180 (D.C. Mun. App.), are three cases, selected from many, which have 
reaffirmed the law as stated in Wells, and with the last mentioned case 
they serve adequately to provide, from among numerous decisions, au- 
thority for the firmly established rule in the District of Columbia that in 
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awarding custody of children the welfare of the children is the control- 
ling consideration. : 


This is an appropriate place to emphasize the fact that in a child 
custody case the role of the judge is burdensome and subjects him to 
extraordinary responsibilities. In litigation which involves only the 
rights and duties of adults or corporations, a judge in good conscience 
may be content to function as an umpire of the evidence adduced by the 
litigarts; but in a custody case a judge is the protector of the children 
and the representative of society. In a custody case, the judge does not 
become an advocate for one of the litigants when he chooses to employ 
his own methods of examining witnesses in an attempt to ascertain the 
truth. 


1. Examination of Mr. Ehrlich. 


Ehrlich having admitted being in the bedroom with petitioner dur- 
ing late hours at night (Tr. 158-164), the judge was entitled to probe into 
the circumstances attending such unconventional conduct (Tr. 165). 


Having been asked a question that was specific and clear, Ehrlich 
evaded a direct answer (Tr. 169). The record will show that previously 
he had evaded giving direct answers and that the court had admonished 
him. The judge was justified in again admonishing him, and firmly (Tr. 
169). Soon thereafter, Ehrlich again failed to be sesponsive and he was 
again admonished by the judge (Tr. 174). 


It required persistent cross-examining by the attorney for the re- 
spondent and two questions by the judge to cause Ehrlich finally to admit 
that Martin H. Perper had accused him of sleeping with Ellen Perper in 
the house where the children were living (Tr. 174-176). : 


Ehrlich had been cross-examined about his clothing that he had 
kept in ‘Ellen Perper's home in Maryland where the children lived. The 


petitioner's attorney preferred to question him about the clothing he kept 
in New York and Atlanta, and he went so far afield as to ask him the sex 
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of his room-mate in Atlanta (Tr. 180). Because of the extreme irrele- 
vance of the questions, the judge, in sustaining an objection, was justi- 
fied in his comments. It was the attorney for the respondent who com- 
mitted a breach of decorum by being unable to conceal his amusement, 
for which he apologized (Tr. 181-182). 


2. Refusal to Receive Testimony of Witnesses 
Sidell and Stewart 

Theoretically and possibly actually, every experience in the life 
of a parent has some influence, however remote, on the shaping of his 
character and fitness to be the custodian of his children. However, the 
theoretical must yield to the practicable. The judge properly exercised 
a sound discretion to deal with a present situation concerning the im- 
mediate welfare of the children and not to try an adultery case or a cruel- 
ty case between the parents upon grounds alleged to have occurred prior 
to the Alabama divorce decree, prior to the separation of the parties, and 
possibly before the birth of the children. 


(It is to be noted that the petitioner had not in any pleading made 
any charge against the respondent except that he had taken and detained 
the children in violation of the Alabama decree.) 


3. | Attitude Toward Character Witnesses 


The testimony of the parade of so-called character witnesses (Tr. 
192-248) demonstrates the near-worthlessness of character evidence in 
a case of the general nature of the one at bar. For that reason, most ex- 
perienced lawyers never attempt to use character witnesses in a domes- 
tic relations case except, possibly, as a desperation measure. As was 
demonstrated here, such witnesses are eager to help a friend in need by 
giving their purely personal — and inadmissible — opinions based upon 
what they don't know, but they haven't discussed their friend's reputation 
with anybody. In the case at bar, the parade commenced before the ad- 
journment of the trial over a week-end, but at that time none of the wit- 
nesses had discussed the reputation of the petitioner for chastity. Upon 
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the resumption of the trial, witnesses were called who during the adjourn- 
ment had been instigated on behalf of the petitioner to discuss the peti- 
tioner's, reputation with each other in the attempt technically to qualify 
themselves as character witnesses. Small wonder that the judge in his 
oral opinion was heard to characterize the character witnesses as appear- 
ing to be old shoes that had been brought out and polished up for the occa- 
sion (Tr. 514). Like nearly all character witnesses who are called to 
testify, these witnesses had never even heard about the specific conduct 
of their friend which was the subject of the charges being tried. A judge 
probably would be wiser just to sit through so-called character testimony 
and to listen to it for what, if anything, it may be worth; but, surely, it 
cannot be wrong for the judge to choose to interrogate the witnesses, to 
probe their qualifications, and to restrict their testimony within the rules 
of evidence. 


C. Attitude Towards Appellant's Counsel | 


The statement that the petitioner was not going to get the children 
if it should be proved that she had committed adultery before them (Tr. 
11) was not an interference with counsel for the petitioner, nor was ita 
prejudgment of the case. The remark was evoked by the contention be- 
ing made by the attorney for the petitioner in his opening statement to 
the effect that since the petitioner had been awarded the custody of the 
children by the Alabama decree she was entitled as a matter of law to 
have them delivered back into her custody in the habeas corpus proceed- 
ing by virtue of her legal title (Tr. 8-11). The point that the judge in- 
tended t.) affirm was that under the law of the District of Columbia the 
legal right to the custody of a child which has been awarded by a court 
in a prior proceeding will not be enforced in a habeas corpus proceeding 
if by reason of changed circumstances the enforcement of the prior award 
would be contrary to the best interest of the child. Cook v. Cook, 77 U.S. 
App. D.C. 388, 135 F.2d 945; Boone v. Boone, 80 U.S. App. D.C. 152, 150 
F.2d 153; Langan v. Langan, 80 U.S. App. D.C. 189, 150 F.2d 979. 
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When the trial judge asked counsel if he was trying to make an ass 
out of the judge, he clearly had been provoked by a sarcastic remark 
which counsel had made to the judge and which the judge said was a wise- 
crack (Tr. 43). 


By questioning the respondent about what he may have sworn to in 
a criminal complaint against Ehrlich in Maryland for striking one of the 
children without the consent of either parent, the attorney for the peti- 
tioner attempted to make much ado about a collateral matter of no sig- 
nificance (Tr. 366 et seq.). The respondent obviously had answered the 
best he could as a layman. The attorney undertook to attempt to impeach 
him through reference to a copy of a court record that was defective in 
form and which the attorney admitted was obviously not admissible (Tr. 
370). Seemingly, the point attempted to be made was that the respondent 
had sworn to the charge that Ehrlich had struck the child without the re- 
spondent having personal knowledge of the fact. Even assuming that the 
respondent had sworn to such a charge, it was necessary only that he 


believed it to be true (which he obviously did); and the judge was justi- 
fied in putting an end to the unimportant technical quibble. Fay L. Bus- 
sie, who had personal knowledge, did swear to the facts, and she testified 
as to the facts at the trial in the case at bar (Tr. 422 et seq.). 


The comment made by the judge concerning the inattentiveness of 
the attorney for the petitioner (Tr. 466) must be accepted as a statement 
of fact as to what had occurred under the observation of the judge, and 
the accuracy of which was not disputed at the time by the attorney. 


The record does show that many times the judge did interrupt the 
questions being asked by petitioner's attorney, that of his own motion he 
did exclude testimony as to matters that he deemed to be immaterial, 
and that he did employ language that was intemperate, testy, and at times 
not courteous. It is always regrettable when any judge, in whatever de- 
gree, fails to sustain the ideal in judicial demeanor. But a judge is hu- 
man and his disposition constitutes a part of the whole man that is ap- 
pointed to judicial office. The judge who tried the case at bar is now well 
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known for his irascibility and sharp language. The trial 1 now under re- 
view is probably fairly representative of the manner in which the judge 
conducts trials in which the facts are sordid and in which the witnesses 
are not direct and candid. On the other hand, he has an unusual ability 
to recognize and to expose perjury, evasiveness, and the distortion of 
truth wher attempted by witnesses. 


The attorney for the appellant did much to provoke the judge. He 
sarcastically asked whether the judge wanted authority on the proposition 
that children learn from their parents (Tr. 42), he persisted in attempt- 
ing to inquire into matters which the judge had held to be immaterial, 
and he persisted in attempting to inquire into matters that had occurred 
before the Alabama decree. 


Since that portion of the appellant's argument that is here being 
answered relates to the attorney who tried the case in the court below, 
the undersigned attorneys for the appellee will take the opportunity to 
certify that they know said attorney to be an able advocate, a sincere ob- 
server of the ethics and proprieties of his profession, and a courteous 
gentleman. Anything that has been said in this brief that in any way may 
seem to be critical of him has been written regretfully and with much 
sympathetic understanding. In this case there happened to him something 
that from time to time happens to every seasoned trial lawyer — he found 
himself involved in a case in which the facts blew up and showered him 
with the debris. In such circumstances, the lawyer does moe grin but he 
bears it as a part of the hazards of his occupation. 


D. Refusal to Receive Evidence Against Appellee, 
And Alleged Favoring of Appellee's Case 
And Witnesses 


Lack of interest. Although the attorney for the petitioner at the 


trial conceded that he could cite no authority for the proposition that if 
it could be shown that the respondent had not visited the children fre- 
quently it would indicate a lack of interest that would detract from his 


, 
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fitness to be their custodian, it will not be contended here that such evi- 
dence is irrelevant or that in a proper case it would not be material. 
However, in the case before the trial court the charges that had been 
made concerning the immoral environment of the children and their mis- 
treatment were so grave that the point about alleged infrequent visits 
was relatively of little importance. In a case between parents where 
immoral conduct and mistreatment was not involved, the matter of fre- 
quency of visitation might be a material factor, but it was not in this 
case. Just what the petitioner had in mind to try to prove was not dis- 
closed because no specific offer of proof was made under Rule 43(b) of 
the Civil Rules of the Municipal Court. At most, this was one of those 
rulings which if not precisely correct was not prejudicial in nature. 
Patton v. Patton, 179 A.2d 912 (D.C. Mun. App.). The ruling of the court 
did not indicate bias and prejudice. Furthermore, at this point the peti- 
tioner was trying to try her case backwards by attempting to discredit 
the respondent before he had even undertaken the burden which rested 
upon him to show changes in circumstances which made the petitioner 
unfit and himself more fit to be entrusted with the custody of the children. 
It will be seen from a reading of the full transcript of the testimony that 
at a later point the respondent's interest in the children and his associa- 
tion with them was fully covered by the testimony. 


Financial matters. The contention that the respondent had not met 
his financial obligations to petitioner was much ado about nothing. Again, 
the petitioner was trying her case backwards. It is unfortunate that no 
specific offer of proof was made in conformity with Rule 43(b) because 
such a tender would probably have shown that all the petitioner was try- 
ing to establish was that after the respondent had taken the children on 
February 26, 1962, he had not paid her any money during the several 
weeks that had intervened prior to the time of trial, which would have 


had no bearing on the serious issues presented in the case. At most, the 
ruling was technically incorrect without being prejudicial, as stated in 
Patton, supra, and it indicated no bias or prejudice against petitioner. 
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Absence from home. The attempt to establish that the respondent 
was not at home much and did not see the children often before the sepa- 
ration of the parties (Tr. 31 et seq.) was challenged by the trial judge as 
not being germane to the habeas corpus proceeding which was based on 
the alleged rights of the petitioner under the later Alabama divorce de- 
cree. Here, again, petitioner was proposing to try her case backwards. 
All that has been said concerning the specifications about visitation and 
finances applies with equal force here. From the full transcript of the 
testimony it will be seen that the true circumstances were developed 
when the respondent proceeded to put in his case. | 


Beatings. Having charged the appellee with nothing except that he 
had taken the children in violation of the Alabama decree, the appellant 
attempted to distract the trial away from the misconduct of recent oc- 
currence with which she had been specifically charged and to engage the 
court in a trial of matters that had occurred prior to the Alabama divorce. 
The trial judge was justified in refusing to permit this. If this ruling had 
been incorrect, the appellant could have assigned it as error of law justi- 


fying a reversal of the judgment, but no such assignment of error was 


made. 


Other matters complained of by appellant. Appellee frankly ad- 
mitted having had sexual relations with two or three women since the 
Alabama divorce decree (Tr. 329), and the court was right in not requir- 
ing the names of the women to be spread on the public record. There 
was no claim that the respondent had ever exposed the children to any 
immoral conduct on his part. Without having charged the respondent 
with anything other than having taken the children from her in violation 
of the Alabama decree, the petitioner repeatedly attempted to distract 
attention from the conduct which specifically had been charged against 
her and which directly and immediately affected the welfare of the chil- 
dren by undertaking to try the respondent on matters that were of remote 
materiality or relevance and to convert the trial into a proceeding for 
discovery. 
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The respondent stated that he had broken off an engagement to 
marry another woman at the request of the woman's parents (Tr. 332), 
and the court was justified in protecting the court's time by not permit- 
ting a sub-trial to be commenced to determine what the motives of 
strangers to the action may have been and whether justified or not. 


The obvious distinction between the questions asked by the judge 
concerning the clothing petitioner took off in the presence of her para- 
mour and the question asked by the attorney for the petitioner as to 
whether the respondent's fiancee took off her shoes in his presence was 
that the petitioner was specifically charged with committing illicit sex- 
ual relations with a man with whom she consorted in the home of herself 
and the children, and in the privacy of her bedroom, whereas the re- 
spondent was not charged with any improper conduct with his fiancee. 


Concerning the specification that the respondent contradicted him- 
self about having struck the petitioner while she was pregnant (Tr. 345), 
it is necessary to comment only that the respondent merely corrected 
his testimony voluntarily as his memory served him in connection with 
a matter that had happened a long time previously and which was unre- 
lated to any charge that had been made against him in the pleadings. 


The judge was completely justified in refusing to permit an inquiry 
to be made into the alleged criminal record of the husband of the nurse- 
maid Fay Bussie. There was not the slightest intimation that said hus- 
band had any association with the children. Fay Bussie was not living 
with her husband. Commencing with the time the respondent had taken 
possession of the children she had lived in his home; and before that for 
many months she had lived in the home of the petitioner there to care 
for the children and to have them in her keeping when the petitioner took 
trips out of town. 


In complaining that the judge would not permit the respondent to be 
asked if the petitioner would be permitted to see the children again, coun- 
sel for the appellant have misquoted the record. The respondent had 


testified clearly and positively that he would permit the petitioner to see 
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the children in conformity with whatever the court should order (Tr. 344), 
and it was not until he was asked whether he thought the petitioner should 
see the children again "before this case is disposed of" that he was di- 
rected that he need not answer. The question did not relate to evidence 
but it related to a matter within the immediate control of the court, 


Complaint has been made of the single instance during a long trial 
when objection was made to the attorney for the respondent asking lead- 
ing questions (Tr. 399-400). Said questions concerned routine arrange- 
ments which had been made for the sleeping accommodations of a govern- 
ness for the children in the respondent's home, and the questions were 
of the kind that customarily are asked by lawyers in order to expedite 
the explanation of matters that are thought not to be controversial. No 
further leading questions were asked after objection had been made. The 
appellant has complained of a triviality. | 


Another quibble has been made about the governness not being re- 
quired to testify as to what the respondent may have told her about the 
petitioner (Tr. 401-402). When the judge referred to such testimony be- 
ing hearsay he clearly misunderstood the purpose of the question and 
thought the attorney was proposing to adduce hearsay testimony against 
his own client. However, whatever the respondent may have told the em- 
ployee was not material, and it was not even within the scope of the direct 
examinstion. The witness was permitted to be interrogated about the in- 
structions she had received about permitting the petitioner to see the chil- 
dren (Tr. 402-403). ! 


The testimony of Fay Bussie as to what had happened in the peti- 


tioner's home prior to the Alabama divorce decree had evidentiary bear- 
¢ i 

ing on what happened in the same home where the children were living 

after the time of the granting of the decree. 
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E. Supposed "Kidnapping" 
There was no kidnapping in this case, and there was no contempt 
of court. 


A private contract between parents as to the custody of their chil- 
dren cannot provide the basis for a charge of kidnapping. 


The Alabama court that awarded the quickie divorce decree oblig- 
ingly rubber-stamped the contract of the parties ina manner that may 
or may not have been a pretended awarding of the custody of the children. 


The trial in the District of Columbia having occurred prior to the 
decision in Gherardi de Parata v. Gherardi De Parata, 179 A.2d 723, 
(D.C. Mun. App.), the trial court held that in the case at bar the respond- 
ent by reason of his cooperative appearance therein was estopped from 
attacking the validity of the Alabama decree (Tr. 79). 


Apart from considerations of procedural estoppel, the Perper di- 
vorce has no validity in Alabama, Hartigan v. Hartigan, 128 So.2d 725 


(Supreme Court of Alabama); nor in the District of Columbia, Gherardi 
De Parata, supra; nor in Maryland, Pelle v. Pelle, 182 A.2d 37 (Court 
of Appeals of Maryland). See also Stansky v. State, 192 Md. 94, 63 A.2d 
599, in which the sovereign and exclusive jurisdiction of the State of 


Maryland over the marriage relation of its citizens was reaffirmed. 


Moreover, since the children were neither domiciled in Alabama 
nor physically within that state, the Alabama court was wholly without 
jurisdiction to make any valid adjudication affecting the status of the 
children. 


But even if the custody of the children had been awarded by a de- 
cree of unassailable validity, the taking of the children and the bringing 
of them into the District of Columbia in violation of the decree would not 
have precluded the local court from exercising its jurisdiction to protect 
the children. 
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In Langan v. Langan, 80 U.S. App. D.C. 189, 150 F.2d 979, the 
mother had been awarded the custody of a child by a valid order of a 
California court, the father had detained the child in Maryland in vio- 
lation of the California award until in a habeas corpus proceeding a 
Maryland court had entered a valid order directing him to surrender 
the child to the mother, whereupon the father, instead of complying with 
the California order and the Maryland order in aid thereof , brought the 
child into the District of Columbia and continued to detain her. Ina 
habeas corpus proceeding in the District of Columbia, the mother was 
denied the possession of the child and an award of custody was made to 
the father, all of which was affirmed on appeal. | 


In Boone v. Boone, 80 U.S. App. D.C. 152, 150 F.2d 153, the court 
did make some pronouncements about not wanting to sanction kidnapping 
or to encourage contempt of court, but its decision was that such things 
do not constitute a bar to the exercising of jurisdiction to protect a child. 
See also Cook v. Cook, 77 U.S. App. D.C. 388, 135 F.2d 945. 


In the case at bar, the children admittedly were "snatched" and 
brought into the District of Columbia where the respondent had provided 
a home for them. The trial judge found that such action had been war- 
ranted through the necessity to remove the children from an environ- 
ment which he found in some respects resembled a house of ill fame 
(Tr. 517), and he is not to be suspected of entertaining bias and preju- 
dice against the appellant because he exercised jurisdiction in precise 
conformity with the rulings of the United States Court of Appeals for the 
District of Columbia. | 


Incidentally, the appellant has no reason to believe that she would 
have fared better under the law of her own State of Maryland. In Hild v. 
Hild, 157 A.2d 442 (1960), the Court of Appeals of Maryland recently said: 


"The courts generally--in this state as well as those 
in other jurisdictions--refuse to permit children to be 
awarded to or remain with a mother who has been guilty 
of adultery. See the long line of cases beginning with Hill 
v. Hill, 1878, 49 Md 450, and ending with McCabe v. Mc- 
Cabe, 1958, 218 Md 378, 146 A.2d 768. The rule is not 
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absolute, however, for when the adulterous relationship 
has ceased and appears unlikely to be renewed because 
the mother has changed her way of living, her past indis- 
cretions may be overlooked. Oliver v. Oliver, supra. 

We think the past decisions of this Court require a strong 
showing to be made to overcome the usual rule against 
awarding custody to an adulterous mother. The fact that 


she subsequently marries the paramour has not been re- 
rded as meeting the requirements of such a showing. 
(citations). (Underscoring has been supplied). 


F. Alleged Refusal to Give Weight to Evidence That 
Appellant Had Been a Good Mother 

There is no basis for any assumption that the trial judge did not 
weigh all the evidence and make comparative and relative evaluations. 
Briefly, let it be said only that the trial judge was dealing with the pres- 
ent and prospective welfare of the children and that he did not consider 
that the past good conduct of the appellant outweighed her present im- 
moral conduct to which she had exposed the children. 


It has by now been fully made apparent that the appellant instead 
of relying upon her charges of bias and prejudice is attempting to induce 
this court to substitute its judgment for that of the trial court contrary 
to the law of the District of Columbia. 


G. Alleged Denial of Paternity 


The learned attorneys for the appellant have misread the facts of 
record. 


The appellee, under cross-examination, truthfully admitted that 
after he had learned that his wife had become pregnant with their young- 
est child he had then expressed to her doubt as to the paternity of the 
child and that he had not since changed his mind as to doubt. He ex- 
plained the circumstances which had engendered the doubt. He further 
testified that although he still had his doubts he loved the child as much 
as the others and that she had his name (Tr. 352). He further testified 
on redirect examination that she was his daughter, that in a substantial 
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trust estate he had created for the benefit of the children he had made 
no distinctions, and that he never had any intention to make any state- 
ment again concerning his doubt as to the paternity of the child unless 
he again should be asked to do so in court (Tr. 387-388). The contract 
which the respondent executed under date of November 25, 1960, pro- 
vided for the daughter without any distinction from the other children 
(Plaintiff's Exhibit 2, R 527). 


Nothing in this case could better illustrate the extremes to which 
the appellant has been willing to go to extricate herself from the conse- 
quences of her own immorality to which she exposed the children. Why 
has this matter been specified as something bearing on the claim that 
the trial judge displayed bias and prejudice toward the appellant? It 
was not the appellee who uncovered the subject. He had made no claim 
that the child was not his, and he had said nothing about it in his direct 
testimony. There is not a scintilla of evidence that since the birth of 
the child he has ever disputed the presumption of legitimacy or sought 
to evade his full responsibility to the child. When asked the question 
while under cross-examination he was compelled to give a truthful an- 
swer as to his doubt. He cannot be condemned or even criticized for his 
doubts under all the circumstances. Having once given expression to 
his doubt when confronted with an unexpected pregnancy, he has never 
again given expression to it except under the compulsion of cross-exam- 
ination. It was the petitioner, through her attorney, who caused the mat- 
ter to be testified to in a public court-room. It is the appellant who to 


gain hey selfish ends has spread the matter upon the public record in 


the transcript and in her brief. Apparently, she wants this court in its 
publishe/d opinion to make a further record of the matter by citing it as 
a ground for granting a new trial. The shame is on her. 


Although the trial judge used the good judgment not|to publicize 
the matter in his findings of fact, he’: might well have cited the concern 
of the appellee for the welfare of the daughter as evidence of the good 
character and dependability of the appellee. : 
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H. There Was No Disqualifying Bias and Prejudice 


It has not been even intimated that the trial judge has any bias or 
prejudice against the appellant prior to the commencement of the trial, 
or that he had any awareness of the existence of the parties to the pro- 
ceeding. 


The appellant has attempted to base her accusation that the trial 
judge was biased and prejudiced against her on certain remarks and 
attitudes of the judge that were indicative of his temperament and per- 
sonality traits, including a disregard for the niceties of judicial cour- 
tesy, but which were not such as to establish prejudice against the ap- 
pellant in the legal sense. 


All the occurrences complained of were the products of the judge's 
disagreement with the propositions of law advanced, his dissatisfaction 
with the untruthfulness or evasiveness of witnesses, his irritation at the 
techniques of the attorney for the appellant and his lack of attentiveness 
at times, his disinclination to consume time in hearing testimony con- 
cerning matters that he considered to be immaterial or irrelevant, and 
his normal reaction to the evidentiary disclosure of sordid facts. 


The attitude and conduct of the judge having been the products of 
the demeanor of the witnesses, the evidence, and the conduct and con- 
tentions of counsel in the case actually being tried before him, he did 
not entertain such bias and prejudice as would disqualify him from 


rendering a valid decision. Kreling v. Superior Court of Los Angeles 
County et al., 25 Cal.2d 305, 153 P.2d 734. 


At no time did the judge make any statement that was personally 
derogatory to the appellant or to any of her witnesses until he rendered 
his opinion upon all the evidence. 


The appellant has cited as evidence of supposed bias and prejudice 
certain rulings of law which were made by the judge during the trial but 
which have not been deemed sufficiently erroneous to be assigned as re- 
versible error. 
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The appellant has sought to induce this court to substitute its judg- 
ment for that of the trial judge in the evaluation of facts and in the ap- 
praisal of the criteria which are material and relevant for determining 
custodianship in the light of the welfare ofa child, _ 


The appellant has ignored the fact that what is material evidence 
in a child custody case is not something that is regulated by rules of 
evidence but is something that must be determined by the individual judge 
in conformity with his personal experiences, observations, and philosophy. 
This is a field in which the best of opinions may differ widely; and it is 
probably for such reason that it has become the established law that an 
appellate court will rarely reverse the judgment of the trial court in a 
custody award. / 


The conduct of the judge which has been complained of in this ap- 
peal provides evidence of the temperament and personality traits of the 
trial judge but it does not show bias and prejudice against the appellant 


of the kind that would require the granting of a new trial. 


Il. 
SEXUAL BEHAVIOR AND ATTITUDES 


' 1. Objection to Consideration of Subject : 


The appellee objects to consideration being given as to what rele- 
vance dnd weight should have been given by the trial judge to the sexual 
behavior and attitudes of the parties in determining their respective fit- 
ness to*be the custodians of their children. : 


At the trial there was no contention that such matters did not have 
great relevance and weight; and so far as the behavior and attitudes of 
the appellant were concerned the only issue was as to her guilt, or in- 
nocence, | 


On aopeal, the sole question presented to the Municipal Court of 
Appeals was whether or not the appellant had been deprived of a fair 
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trial by reason of the trial judge's alleged bias and prejudice against 


her. That is all that the court was called upon to decide and that is all 
it did decide. 


Section 8 of the Act of April 1, 1942, which created the Municipal 
Court of Appeals, provides that "Any party aggrieved by any judgment 
of the Municipal Court of Appeals for the District of Columbia may seek 
a review thereof by the United States Court of Appeals for the District 
of Columbia by petition for allowance of an appeal." D. C. Code, Sec. 
11-773. 


The appellant could not be aggrieved by the failure of the Munici- 
pal Court of Appeals to have passed upon a question which had not been 
presented. 


In the brief filed in support of the appellant's petition for the al- 
lowance of an appeal to this court, the questions involved were stated to 
be: 


"1. Whether, under the applicable doctrines of 
this court, the bias and prejudice of the trial judge 
toward petitioner and her case deprived her of a fair 
and impartial hearing? 


"2. Whether, the departure of the trial judge 
from the accepted and usual course of judicial con- 
duct, and affirmed by the court below although that 
Court found much which met with its 'disapproval' 
which it termed ‘deplorable’ is such as to call for 
an exercise of this Court's power of supervision?" 
The question has been interjected in the present proceeding by 
the single vote of Chief Judge Bazelon as shown by the order of June 6, 


1963, which allowed the appeal. 


It is respectfully submitted that the question cannot properly be 
considered in the present proceeding, and that it is unfair to impose 
upon the appellee the task of defending his position on an issue that 
has been irregularly injected into the appeal. 
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It is further respectfully submitted that a single judge should not 
be privileged to inject into the proceeding a question for the reason that 
it may be of special interest to him. 


2. Immoral Sexual Conduct of the Parents 


Despite the probable invalidity of the quickie Alabama divorce as 
indicated by Hartigan and Gherardi De Parata, supra, the argument to 
follow will be made on the premise that the parties were divorced. 


Notwithstanding what should be expected under religious and moral 
standards, there never has been any contention in this case that fornica- 
tion by the appellant per se rendered her unfit to retain the custody of 
her children. Her betrayal of motherhood consisted of carrying on her 
illicit and immoral associations in the home of the children, in the pres- 
ence of the children, in the presence of the children's nursemaid, and 
where it could have been observed by the children's neighbors. 


The full transcript of the testimony shows that after having had an 
affair with a man named Kaufman in the home of the children until the 
appellee induced him to stay away, the appellant and Ehrlich flagrantly 
and arrogantly carried on a sexual association in the home of the chil- 
dren over the objections and warnings of the appellee, and that, with the 
approval or acquiescence of the appellant, Ehrlich inflicted physical vio- 


lence on the children. 


Although he had not been charged in any pleading with such con- 


duct, the appellee Perper on cross-examination frankly admitted that 
since the Alabama divorce he had had sexual relations with several 
women. cowever, there was not the slightest claim that he had ever 
exposed the children to any immoral conduct on his part. 


[ 
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3. Attitude of Trial Judge 


Counsel for the appellant seemingly have labored to portray Judge 
Burnett as having an abnormal interest or obsession in the subject of 
sex. 


A kinder and more accurate appraisal would be that Judge Burnett 
is a person of high personal standards of morality who by reason of his 
religion, training, and convictions has an old-fashioned adherence to the 
Judeo-Christian standards of sexual conduct and believes that parents 
can best form the morals of their children through the example of their 
own conduct. He probably remembers that when the parental examples 
were better there was less juvenile delinquency. 


Moreover, Judge Burnett is mindful that in a custody action he has 
a tremendous duty to protect the welfare of the children, and that to do 
so he must try to ascertain the truth of the matters he considers to be 
critical. Having once been a distinguished trial lawyer noted for his 
ability to cross-examine, it is understandable that at times he may 
prefer in a custody trial to employ his own techniques for eliciting 
truth from evasive witnesses and suspected perjurers. 


"Adultery". In their attempt to obtain a reversal, counsel for the 


appellant have overworked their technical criticism of the employment 
by the judge of the word ‘adultery’. Having denied (probably erroneous- 
ly) the right of the appellee Perper to impeach the validity of the quickie 
Alabama divorce, the trial judge did not consider the extra-marital copu- 
lations of the appellant to constitute statutory adultery. What he meant, 
and what everybody at the trial knew he meant, was that the appellant 

had been indulging in illicit, unlawful, and immoral sexual intercourse. 
The Biblical commandment, whether viewed as a divine law or as a 
fundamental of Judeo-Christian morality, is not limited by the statu- 
tory definition of ‘adultery’. 
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"Adultery before the children." Earlier in this brief it has been 
ehown that when, during the opening statement of the attorney for the 
appellant, the trial judge said that the appellant was not going to get the 
children if she had committed adultery before the children, he was not 
prejudging the case but was merely trying to put an end to the bald con- 
tention of counsel that the appellant was entitled to have the children 


surrendered to her by virtue or her legal title to them under the Ala- 


bama decree. 


Hypnotized copulation. Fault has been charged against the judge 
because of his attitude concerning the claim of the appellant that after 
the Alabama divorce she had had sexual intercourse with the appellee. 
She testified that she had visited the appellee and that "his personality 
hypnotized" her and she had intercourse with him (Tr 38). Having heard 
such a bizarre statement, the judge was entitled to question the appellant 
about how she had been "hypnotized". At this point the credibility of the 
appellant had become suspect, and it was the right and duty of the trial 
judge to try to ascertain her reliability for veracity in order that he 
might be the better able to make adjudication calculated to protect the 
children. 


Premarital liberties. Judge Burnett has been castigated by coun- 
sel for the appellant because of the incisive questions he asked the ap- 
pellant concerning the actions of herself and Ehrlich at the time she 
claimed{tthey had become engaged to intermarry. The appellant had 
sought to justify her intimate domestic association with Ehrlich on the 
ground that they had become engaged to marry, while at the same time 
she sought to avoid the imputation that she had copulated with him in 
the home prior to their marriage. Instead of being critized for the 
examination made by him, the judge should be commended for it. Ad- 
mittedly, the appellant was embarrassed in a public courtroom, but 
such embarrassment is to be expected in trials which involve charges 
of illicit sexual intercourse. In the case before him which involved the 


e 
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welfare of children, the judge had heard the appellant admit that she 
had been permitting a man to spend long hours with her at night in the 
privacy of her bedroom, but she had denied engaging in immoral con- 
duct with him. Ultimately, the judge would be duty bound to make a 
decision as to her morality and as to her veracity. By a series of 
well directed questions, the judge caused the petitioner to admit that 
on the night she claimed they had become engaged to marry she may 
have permitted Ehrlich to fondle her genitals. In the oral opinion at 
the conclusion of the trial, which was adopted by the court as a part 

of the formal findings, the judge concluded that a woman who would 
permit a man to fondle her genitals on the night of their engagement 
would permit him later to have intercourse with her under the circum- 
stances of opportunity so fully established by the evidence, and it caused 
him to give credence to the testimony of other witnesses, particularly 
that of Fay L. Bussie, as to what had actually occurred in the home in 
or near the presence of the children. 


Questioning of Nursemaid. On page 30 of their brief, specification 
50, counsel for the appellant have accused Judge Burnett of trying to lead 


the witness Bussie to testify against the appellant by putting words in her 
mouth. Mrs. Bussie had been the most damaging of all witnesses against 
the appellant, both as to the appellant's immorality and as to Ehrlich hav- 
ing beaten the children. Having been discharged from her employment 
by the appellant and having been employed by the appellee Perper to con- 
tinue to serve as the nursemaid of the children in his home, it was real- 
istic to assume that she might have come to court to testify as her em- 
ployer wished. The judge tested her, through a technique which he has 
often employed, to ascertain whether she was rubber-stamping suggested 
testimony that would be unfavorable to the appellant. The judge led her 
to see if she would say that she had heard the bed squeaking in such 
manner as to indicate that the appellant and Ehrlich were having inter- 
course (Tr 333). When she answered in the negative, the judge knew 
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that he had a truthful witness who could not be induced to exaggerate, 
and he knew that he could rely upon her credibility. The judge com- 
mented on this in his oral opinion. 


4. Ehrlich Marriage 


The appellant hopes that in the eyes of the court her prior im- 
moral and loose conduct in the home of the children has boon rectified 
by her niarriage to Ehrlich. 


Except for their own assertions, there was no evidence that they 
had any matrimonial intentions prior to the time their misconduct 
caused Perper totake the children. 


During the time Perper was demanding that Ehrlich should get 


out of the children's home, they did not get married. 


After Ehrlich had been arrested on the charge of having struck 
one of the children without the consent of either parent, they did not 
get married before the court trial in which the appellant got her para- 
mour off by testifying that she had authorized him to strike the child. 


They never got married until after Perper had taken the children 
and after the appellant had commenced her habeas Conpes proceeding. 


Had not Perper taken the children they likely would not have been 
married yet. 


Under provision 3 of their property settlement contract (JA 26), 
Perper was obligated to pay to the appellant during their joint lives 
or until she remarried the sum of $50.00 a week. Financial advantage 
was preferable to SERIES marriage. 


At pic time Judge Burnett tried the case, the ink on the marriage 
certificate was barely dry, and the circumstances justified him in re- 
garding the marriage as a hurried step for tactical purposes. 
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Sardo v. Villapiano, 65 App. D.C. 121, involved a contest between 
the mother and the grandfather of a child, and the rehabilitation of the 
wife through marriage had been of substantial duration. 


5. Relevance and Weight 


Can anyone believe that the sexual behavior and attitudes of parents 
in regard to extra-marital copulation indulged in in the very home in 
which the children live is not relevant ina proceeding to determine the 
claims for custody between the parents? Counsel for the appellant do 
not so believe. 


Can anyone believe that such factors should not have great weight 
in determining custody? No. Jew, Christian or normally decent person 
can so believe. 


It must be acknowledged that during recent years sexual conduct 
outside of marriage has degenerated to the stage of depravity among a 
large segment of the population of America, with many persons in pub- 
lic life providing miserable examples, and with ‘adult literature’ and 
pornography being widely sold and exhibited to adults and children. 
Books expressing alarm are now being published on the subject. 


But there still are many citizens who believe in higher religious 
and moral standards, and they feel that they are entitled to have the 
courts on their side. 


It would be a crushing blow to the higher standards of morality 
if the United States District Court for the District of Columbia Circuit 
should hold or expound to the effect that under the mores of the times 
the sexual immorality of parents, whether married or divorced, has 
little relevance or weight in determining fitness for the custodianship 
of children. 


Of course there are other factors to be considered, and the weight 


of factors are relative under the circumstances of each case. 
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Dixon v. Dixon, 190 A.2d 652 (D.C. App.) would seem to be a sound 
and common-sense delineation of the law of the District of Columbia. 


The academic question as to whether or not the Hild case defines 
the law as it ought to be in Maryland is not a matter that is paroperly 
before this court. 


Judge Burnett was confronted with an immediate ee concern- 


ing the welfare of children that had arisen by reason of the immoral and 
reckless conduct of their mother during recent months. In appraising 
the relative weights of factors he preferred the realities of the present 
over the memories of the past. Was he to order the children back into 
the home of a woman who had been morally reckless where they would 
be supervised by a man who had exchanged his role of paramour for that 
of step-father under what appeared to have been a tactical marriage of 
unknown future duration? The father had provided the children with a 
good home, a professional governess, and the same nursemaid who long 
had been caring for the children in the home of the appellant. 


This Court repeatedly has held and stated that the entire matter of 
the award of the custody of a child is one largely, and almost exclusive- 
ly, of judigial discretion, and that such discretion will never be reviewed 
by an appellate court except when such discretion has been manifestly 
abused? See Wells v. Wells, 11 App. D.C. 392; Steele v. Steele, 83 U.S. 
App. D. C, 254, 168 F.2d 562; Bartlett v. Bartlett, 94 U.S. App. D.C. 190, 
221 F.2d e : 


| 
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Ii.- 
WELFARE OF THE CHILDREN 


Under the doctrine of stare decisis, there is nothing better settled 


in the law of the District of Columbia than that in a custody proceeding 
the welfare of the children is the controlling consideration. 


In all these appellate proceedings seeking to reverse a judgment 
that was designed to protect the welfare of children, the welfare of the 
children seems to have become secondary. 


The complaint of the appellant is that the trial judge by reason of 
his bias and prejudice deprived her of a fair trial or the appearance of 
a fair trial. She strenuously complains that her immorality was ex- 
posed in a manner that was offensive to her sensibilities, and she asks 
that the exposure be made for the second time in a new trial to be con- 
ducted with more polite consideration for her feelings. 


Of course, what the appellant really hopes for is that in a new 
trial she and her husband and former paramour, by virtue of the edu- 
cation received by them in the first trial, would be better witnesses 
and better able to conceal the truth, that by the passage of time the 
appellee will have lost some of his witnesses and the effectiveness 
of fresh memories, and that a new judge might be inclined to favor 
her by reason of the femaleness of motherhood. 


Under such circumstances, a new trial might be to the advantage 
of the appellant; but it would not be to the advantage of the children. 
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Presumably, since the judgment of March 16, 1962, the children 
have lived comfortably, healthily, and happily and in a moral environ- 


ment in the home of their father in the District of Columbia. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,748 


ELLEN J, EHRLICH, 
, Appellant, 
v. 
MARTIN H, PERPER, 
Appellee 


On Appeal From the 
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PETITION FOR REHEARING BY THE COURT EN BANC 


The appellee, Martin H. Perper, respectfully makes his petition 
that the court en banc will rehear the above-entitled appeal upon the 
ground that the written opinion which has been handed down by the 

panel of judges who originally heard and decided the appeal is such as 
to indicate that said judges were motivated to pronounce a blanket con- 
demnation against the trial judge because of his personal conduct to the 
extent that the appellee and the minor children whose welfare he has — 
sought to protect were denied a fair and impartial appellate review or, 
at least, the appearance of a fair and impartial review. The specifica- 
tions upon which the above Coninratee is made are as follows: 


The sale issue before the court was the contention of the appellant 
that the pe-tsonal conduct of the trial judge during the trial was such as 
to evidence bias and prejudice against her to the extent that she was 
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denied a fair and impartial trial. The appellant made an exhaustive 
specification of the particulars which she claimed supported her com- 
plaint against bias and prejudice; and all of such particulars were 
answered and explained by the appellee in the light of the full occur- 
rences during the trial. Being called upon to pass judgment on the 
personal conduct of a member of the judiciary of the District of Columbia, 
it was the solemn duty of the hearing panel, in justice not merely to the 
litigants but to the trial judge and to the concept of the due administra- 
tion of justice in the District of Columbia, that they would identify the 
specific conduct of the trial judge that was deemed as a matter of law to 
be so objectionable as to disqualify him and to vitiate his adjudication. 
Respectfully and regretfully, it is submitted that the judges of the hearing 
panel avoided their duty when, instead of basing their opinion with 
particularity on the concrete facts shown in the record before them, they 
merely justified their decision by some abstract characterizations quoted 
from the opinion of the lower appellate court and by one clause lifted 
out of the context of a statement which had been made by appellee's at- 
torney, and then said, 'We omit other details since we are satisfied that 
all concerned are sufficiently cognizant of the grounds upon which an at- 
tack had been levied upon the conduct and the attitude of the trier.” Such 
a generalized condemnation and public rebuke pronounced against a 
member of the judiciary of the District of Columbia, without any specifica- 
tion as to the conduct that has been deemed to justify the conclusion, 
violates ordinary concepts of fair play, it is gravely unfair to the trial 
judge who must continue to sit as the trier of cases under the cloud of a 
generalized condemnation by a superior court, and it contributes nothing 
towards sustaining public confidence in the manner in which cases are 
handled in the trial courts or the manner in which the conduct of trial 


judges is supervised by appellate courts. Under such circumstances how 


can it be expected other than that the appellee feels that the court was 
concerned principally with issuing a public rebuke against Judge Burnett, 


and that he, as a bystander, has not had the benefit of an appellate 
review that has the appearance of being fair and impartial? 
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2. 
For the purpose of justifying the condemnation and public rebuke 


made against the trial judge, the hearing panel in its opinion stated that 
the District of Columbia Court of Appeals in its opinion had deprecated 
"“injudicious behavior and intemperate language" upon the part of the trier 
but concluded it was unable to reach "a firm conviction that incidents oc- 
curing during the trial, deplorable as they may be," had demonstrated 

the absence of a fair hearing. It is paradoxial that the generalized 
language of the lower appellate court which was critical of the trial judge 
has been cited as authority for the present public condemnation of Judge 
Burnett, but that the considered conclusion of the same court that Judge 


Burnett had conducted a fair hearing has been rejected. 
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Instead of basing its decision to condemn the conduct of Judge Burnett 
on concrete occurrences cited from the record of the particular trial be- 
fore the court, the hearing panel lifted one clause out of the context of a 
long statefnent made by the attorney for the appellee as giving justifica- 
tion to its decision. It was said: "On brief in this court counsel for the 
appellee with commendable candor felt bound to concede that he ‘hada 
personal and professional aversion to the manner in which (the trial 
judge) had conducted proceedings in his court, not only in the Perper case 
but generally.'” 


The statement that "On brief in this court counsel for the appellee 
. . . felt bound to concede ...' may in a way be substantially correct 
but it certainly is not technically correct. The true situation was as fol- 


lows: 


The quoted words had been said by the attorney for the appellee in 
the course of oral argument before the lower appellate court. They had 
not been ) eported, and they were not a part of the record in the case. 


However, in their brief in the present appeal in this court, the attorneys 
| 
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for the appellant in their Statement of the Case included (improperly, it 


is believed) their version of certain remarks that the attorney for the 
appellee had made during oral argument in the lower appellate court. 
Although he did object to the impropriety of matters not of record being 
included in the Statement of the Case, the attorney for the appellee, while 
not questioning the veracity of the attorneys for the appellant but 
questioning the accuracy of their memories, recited in a Counter-State- 
ment of the case his recollection as to what it was he actually had said 
during the aforesaid oral argument. The full recital appears in the Brief 
for the Appellee, pages 9-10, as follows: 


"Counsel for the appellee do not welcome the choice of 
counsel for the appellant to have attempted to quote into 
their statement of the case extracts from the oral argument 
made in the court below by the attorney for the appellee. 
Such argumentative statements were not reported, they are 
not matters of record before this court, and they are 
dependent upon fallible human memory for quotation. It is 
likely that the undersigned Jean M. Boardman did concede 
that the attitude of Judge Burnett was a matter of concern 
to the members of the bar (which is true) but he feels cer- 
tain that he did not employ the term 'shocking.' Said at- 
torney did say that he had a personal and professional 
aversion to the manner in which Judge Burnett had conduc- 
ted proceedings in his court, not only in the Perper case 
but generally; that the judge was well known to be ill- 
tempered, discourteous, and addicted to the use of harsh 
and crude language; that the temperament and personality 
traits of the judge must have been well-known to the ad- 
visors to the President and to the committee of the Senate 
that investigated his qualifications, and that the whole man 
had been appointed to the bench and the appointment had 
been confirmed by those whose authority it was so to do; 
that there had been other judges who had been notorious 
for their bad dispositions; but that the decisions of a 
judge could not be reversed because the appellate judges 
did not approve of his manners or choice of language. Said 
attorney, however, defended the personal honesty and 
integrity of Judge Burnett, and denounced as absurd the 
contention made by Mr. Alexander that the judge had been 
biased in favor of Perper and biased against Mrs. Ehrlich 
except as his attitude was influenced by the evidence and 
the demeanor of the witnesses. It was pointed out that if 
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the judge had entertained illegal bias all he needed to have 
done was to have heard the evidence without comment and to 
have entered a judgment that would have been unassailable 

on appeal. Said attorney stated that the record contained 
much evidence of ill-temper and ill-manneredness on the part 
of the judge but no evidence of illegality." 


Obviously, the whole statement has a greatly different meaning and 
thrust than the impression that foreseeably would be conveyed by the 


quoting of the opening clause. of one sentence which was lifted from the 
qualifying context of all that was said afterwards. 


On the other hand, the written opinion of the hearing panel ignored 


everything that was said by the attorney for the appellant in favor of 


Judge Burnett, among such matters being the following: 


"All the occurrences complained of were the products of 
the judge's disagreement with the propositions of law ad- 
vanced, his dissatisfaction with the untruthfulness or evasive- 
ness &t witnesses, his irritation at the techniques of the at- 
torney for the appellant and his lack of attentiveness at 
times, his disinclination to consume time in hearing testimony 
concerning matters that he considered to be immaterial or ir- 
relevant, and his normal reaction to the evidentiary disclosure 
of sordid facts." (Appellee's Brief, p. 28). 


ok kK Ok ok Ok 


"At no time did the judge make any statement that’ was 
personally derogatory to the appellant or to any of her wit- 
nesses until he rendered his opinion upon all the evidence." 
(Appellee's Brief, p. 28.) 


KOK OK OK OK OK 


"The conduct of the judge which has been complained of 
in this appeal provides evidence of the temperament and 
personality traits of the trial judge but it does not show 
bias and prejudice against the appellant of the kind that would 
require the granting of a new trial." (Appellee's Brief, p. 
22°) OK OK OK Ok ok 

"* * * Judge Burnett is a person of high peceonail 
standards of morality who by reason of his religion, training, 
and convictions has an old-fashioned adherence to the Judeo- 
Christian standards of sexual conduct and believes that 
parents can best form the morals of their children through 
the example of their own conduct. He probably remembers 
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that when the parental examples were better there was less 

juvenile delinquency." (Appellee's Brief, p. 32.) 

Respectfully, but with that same candor which when applied to a less- 
er judge of an inferior court has been said to be commendable, the under- 
signed attorney for the appellee now says that he deeply feels that the 
three judges who constituted the hearing panel committed a grave im- 


propriety and an offense against the elementary rules of fair play when, 


in order to support their decision and to place a substantial portion of 
the onus of their condemnation and public rebuke of Judge Burnett on the 
shoulders of the attorney for the appellee, they extracted from its con- 
text a small part of a statement that had been made by said attorney in 
the course of oral argument in another court, while at the same time 
they withheld from their opinion all the qualifying and other statements 
which would have shown the full and true opinions of the attorney for the 


appellee. 


Surely it was foreseeable that when read out of its context the ob- 
jectionable quotation would have on other judges, members of the bar, 
and members of the public an impact greatly different than would have 
been the case had the full and true position of the attorney for the appellee 
been disclosed. 


Surely it was foreseeable that the objectionable quotation would be 
given publicity by the press and that it would tend to create impressions 
that are uninformed and false as to the true and full position of the at- 
torney for the appellee. 


Surely it was foreseeable that many members of the bar would con- 
strue the opinion as being an attempt on the part of the court to shift onto 
the shoulders of a fairly well known member of the bar a substantial 
portion of the onus for the rebuke administered to Judge Burnett instead 
of standing firmly on their own responsibilities to make an adjudication 


on the concrete facts in the record. 


Surely it was foreseeable that the appellee would not be human if 
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he would not feel that to a considerable extent his own attorney had 
prejudiced his position before the court, and that such a feeling would 
cause him!to suspect that he had not had a fair appellate review of the 
case. 


Respectfully but earnestly, it is submitted that the objectionable 
quotation which was made out of context was gravely unfair to Judge 
Burnett, it was unfair to the appellee, and it was unfair to the attorney 


for the appellee. 


Respectfully but earnestly, it is suggested that in the course of ad- 
ministering a public chastisement to a member of the judiciary and in 
setting aside a judgment because of the bias and prejudice of the trial 
judge this court should be most discreet and circumspect in its own con- 


duct and in the observance of complete fairness. 


It is respectfully requested that the three members of the hearing 
panel will'reconsider their own deliberations in the light of the possibility 
that subconsciously at least they might have been biased and prejudiced against 
Judge Burnett to the extent that it might have influenced their own 


judgment and opinion, 


4, 
Although the opinion supported the decision by a quotation out of 
context which had been made orally by the attorney for the appellee in 
argument before the intermediate appellate court, it ignored the fact that 


in their written brief in that court the attorneys for the appellant had ad- 


mitted that the ultimate decision of the trial court perhaps was right. 


(Appellee's Brief, p. 9.) 


5. 
The conclusion stated in the opinion that "Apparently subordinated, 
if not quite disregarded, by the trial judge was what should have been the 


dominant ene, namely the best interests of the children," is simply not 


8 
supported by the record. All of the evidence concerning the misconduct 
of the appellant, and of Ehrlich who did not marry her until after the 
litigation had been commenced, was relevant to their moral fitnesses 
to be entrusted with the custody of the children. The appellee had ad- 
mitted that the appellant had been a good mother prior to her involvement 
in the episodes that related to her moral conduct. There was no dispute 
that the appellee was providing a suitable home for the children where 
they were being attended by the same nurse who had attended them in 
the home of the appellant and by a professional governess. If by the cita- 
tion of the Boone case it was intended to imply that some sort of refer- 
ence to obtain the assistance and opinions of child experts should have 
been made, the answer simply is that no such request was made to the 
trial court, and to the contrary the appellant demanded a speedy hearing 
to the extent that she did not file the responsive pleadings required by 


rules of procedure. 


6. 


The decision to remand the case for a trial de novo is not consistent 


with the welfare of the children. Due to the passage of time, evidence 
has become stale or lost. Since February 26, 1962, the children have 
lived with the appellee in his home; and relative to their ages substantial 
portions of their lives have been lived there. By the time the case could 
be retried under the best of circumstances the children will have been 
in the care and custody of their father for at least two and one-half years. 
If the home and environment in which he has maintained the children and 
formed their morals and habits has been good, it would be inconsistent 
with their welfare that they be uprooted and transplanted into the Ehrlich 
home. On the other hand, if the father has not been providing a suitable 
home and upbringing for the children, the court has always been open to 
an application to change their custody upon a material change of circum- 
stances affecting the welfare of the children. Although the hearing panel 
has been critical of the trial judge and has accused him of not having 
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been ea concerned with the welfare of the children, it is apparent 
that judges 


cause them to be apprehensive concerning the welfare of the children 


who constituted the panel found nothing in the record to 


in the hothe of the appellee. This appeal was argued and submitted for 
decision on January 10, 1964, but it was not decided until July 9, 1964, 
during which period the judges must have been satisfied from the facts 
of record that welfare of the children was not being injured by the delay 


in rendering decision. 


Un 

The hearing panel has disregarded the fact that the controversy 
which has been litigated in the appellate courts has been entirely between 
the appellant and the trial in which through necessity the appellee has 
been involved to his own embarassment and financial detriment. It was 
the appellant who invoked the jurisdiction of the trial court and brought 
the appellee in as a respondent in a habeas corpus proceeding” The ap- 
pellee had no voice in the selection of the judge who tried the case. He 
had no control over the temperament and personality traits of the trial 
judge. None of the conduct of the trial judge which has been made the sub- 
ject of complaint was brought about by the appellee or even desired by 
him. Yet, for more than two years he has been involved in long and ex- 
pensive appellate litigation which has charged the trial judge with having 
been guilty of disqualifying bias and prejudice concerning which the ap- 
pellee could not have confessed error even if he had desired to do so. 
Presumably he will be mulcted for the costs of the appellate litigation 
if the present decision is permitted to stand, even though it has involved 
a complaint by the appellant against a member of the judiciary. Under 
ordinary circumstances, any father who in the District of Columbia has 
the temerity to attempt to protect the welfare of his children in judicial 
proceedings finds himself confronted with adversity and expense because 


of the preferences and even prejudices that are accorded to motherhood. 


In the present case the plight of the father in his attempt to protect his 


child has been rendered extreme. 


\ 
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Conclusion 


This case which has involved the distasteful function of passing on 
the conduct of a judge has resulted in a decision and an opinion which, 
whether it be right or whether it be wrong, has been highly detrimental 
to the public image of the judiciary and to confidence in the due administra- 
tion of justice in the District of Columbia. Moreover, the opinion has been 
such as to cause the appellee to feel that he has not received a fair and 
impartial appellate review because of at least subconscious bias and 
prejudice entertained by the hearing panel judges against Judge Burnett. 
The least that can now be done in the interest of justice is for the court 
en banc to rehear the appeal and whatever its ultimate decision may be 
to base it upon an opinion that will observe the proprieties and that will 
do full justice to the lower appellate court, to the trial judge, and to the 
parties and their children. 

Respectfully submitted, 


JEAN M. BOARDMAN 
Shoreham Building 
Washington, D.C. 
Attorney for Appellee 


CERTIFICATE OF GOOD FAITH 


I hereby certify that the aforegoing petition has been made in good 


faith and in the belief that it is meritorious and not for the purpose of 
delay. 


Jean M. Boardman 
Attorney for Appellee 


CERTIFICATE OF SERVICE 


I certify that on July 24, 1964, I served two copies of the above 
petition on the attorney for the Appellant, John Alexander, Esq., by 


delivering the same to him at his office at 530 Woodward Building, 
Washington, D. C. 


Jean M. Boardman 
Attorney for Appellee 
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GAuited States Court of Sppals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,748 


ELLEN J. EHRLICH, 


Appellant, 


Vv. 


MARTIN H. PERPER, 
Appellee. 


On Appeal From The 
District of Columbia Court of Appeals 


OPPOSITION TO PETITION FOR REHEARING 
BY THE COURT EN BANC 


The appellant opposes the petition for rehearing by the Court 


en banc. 


The petition seeks such rehearing upon the stated ground that 
",.. the panel of judges who... decided the appeal... were moti- 
vated to pronounce a blanket condemnation against the trial judge +45 
to the extent that the appellee .. ."" (was) "denied a fair and impartial 
appellate review or, at least, the appearance of a fair and impartial re- 
view."" (Pet., p. 1) : 

In its conclusion, the petition restated this proposition, saying 
that the opinion of this Court causes the appellee "to feel that he has 


/ 
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not received a fair and impartial appellate review because of at least 
subconscious bias and prejudice entertained by the hearing panel judges" 
against the trial judge. (Emphasis added) 


The appellant asserts that there is not the slightest attempt in the 
petition to show any improper motivation by any member of the panel in 
this case, nor of any subconscious bias or prejudice by any member of 
the panel of this case. Further, it is completely immaterial as to what 


the appellee "feels". 


In between the opening statement of the ground of the petition, and 
the conclusion of the petition, the appellee complains that the Opinion of 
this Court: 

1. , Failed to "identify the specific conduct of the trial 
judge" that led to the reversal. 
Quoted from the opinion of the District of Columbia 
Court of Appeals. 
Quoted one statement of counsel for appellee. (By 
devoting over four pages to this point, counsel for 
the appellee obviously deems it the most important 
point.) 
Ignored an alleged admission by appellant's brief 
that the ultimate decision of the trial court per- 
haps was right. 
Stated the conclusion that "Apparently subordi- 
nated, if not quite disregarded, by the trial judge 
'was what should have been the dominate issue, 
namely the best interests of the children". 


Remands the case for a trial de novo. He contends 


that such action is not consistent with the welfare 
of the children. 


and, the appellee finally complains: 
7. That he (the appellee) "presumably will be mulcted for the costs 
of the appellate litigation", that he "finds himself confronted with adver- 


sity and expense", and that his "plight" has been "rendered extreme". 


Answering said complaints, the appellant shows to the Court: 


1, 2 and 3 


The thrust of these complaints is that this Court did not see fit, in 
the exercise of its judicial discretion, to "condemn" the trial judge or to 
issue him a "public rebuke", nor to detract from public confidence in the 
courts, by castigating specific examples of the conduct of the trial judge 
in this case. The appellant asserts that such a decision to do so, or not 
to do so, is solely within the sound judicial discretion of this Court. It 
must be obvious, even to appellee and his counsel, that in view of the rec- 
ord in this case, the opinion issued by this Court was most moderate and 
restrained. Appellant, who suffered the brunt of the actions of the trial 
judge, has no desire that he be "condemned" with "specifications", or 
"publicly rebuked". It is difficult to understand that the appellee, who 
benefited from the actions of the trial judge, now would seek that this 
Court further publicize this case and its principals, and publicly de- 
nounce ''specific'’ examples of the conduct of the trial judge in this case. 

It was appropriate, and not unusual, for this Court in its opinion 
to quote relevant extracts from the opinion of the lower appellate court, 


as well as from the briefs and oral arguments of counsel. 


4A 
| alleged "admission" ascribed to the appellant "that the ulti- 
mate decision of the trial court perhaps was right", is not supported by 


this record. 
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The appellant, in her original brief in the Court: below (p. 33), 
under the heading of "Summary" of her "Argument", stated: 


"As has been held frequently, this may be all the 
more unfortunate because the ultimate decision per- 
haps was right, ..." 


Thereafter, in that brief below (p. 33), this appellant immediately quoted 
from the opinion of this Court, in Whitaker v. McLean, 73 App. D.C. 259, 
118 F.2d 596 (1941): 


"It follows that the judgment must be reversed. 
This is the more regrettable because it is our im- 
pression, based on an examination of the record, that 
the claim on which the plaintiff sued was probably 
without merit." 


The appellant's brief below (p. 34) then quoted from Silverman v. Silver- 
man, 162 A.2d 773 (1960) D.C. Ct. of App., as follows: 


".... We have no alternative but to reverse 
and remand the case for a new trial. This is indeed 
unfortunate because the result, absent bias, was prob- 
ably correct." 


5 and 6 


The appellant fails to see anything objectionable in the stated con- 
clusion of this Court in its opinion, quoted by appellee, nor how a reversal 
for a trial de novo could be avoided under the circumstances of this case. 

For appellee to say that the answer to the citation of the Boone 
case "simply is that no such request (for assistance and Opinions of 
child experts) was made to the trial court" begs the point. Neither was 


such a request made to the trial court during the trial in the Boone case. 


In point numbered 6, the appellee seems to argue that solely be- 
cause he kidnapped these children (as to one of which he denies his pa- 
ternity), and the trial court permitted them to stay with him (in the pro- 
ceeding below reversed by this Court), the children's welfare now demands 


Conclusion 


The assertion that the appellee "feels" that he has not received 

a "fair and impartial appellate review" because of "subconscious bias 
and prejudice" of the members of the panel against Judge Burnett, be- 
cause of the wording of the opinion, is grossly without merit. The "feel- 
ings" of the appellee are not a proper legal predicate for any action by 
this Court. The assertion of "subconscious" bias and prejudice against 
the trial judge, based solely upon the opinion published in this case, is 

a mere desperation argument, without foundation in the opinion, in the 


record, or in the law. The pending petition should be summarily denied. 


Respectfully submitted, 


JOHN ALEXANDER 


530 Woodward Building 
Washington, D. C. 


Attorney for Appellant 
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_ ceeding below reversed by this Court), the children's welfare now demands 
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that they be left with him. In stating the argument, appellee was re- 
quired to use the word "if" twice. The welfare of any child should not 
depend on such "ifiness", and the "if" in this case should: be determined 
judicially in a proper judicial proceeding. Only in such a proceeding 
can the best interests of the children be decided. 
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The "crocodile tears" shed by this appellee (father), about the fi- 
nancial expense to which he has been or may be put, is petty play for 
sympathy, and is without factual support in the record. 


The record in this case shows that this poor complaining appellee 


testified that he is worth "Half a million dollars" (Tr. 286), part of which 
he inherited from his mother (Tr. 287); and that as to his income from 
his motel business he testified "I hope that by the end of 1963 I will be 
making in excess of $60,000.00 a year." (Tr. 287) 


If the appellee was a poor person, like the appellant-mother, the 
argument might invoke some sympathy, but would be without legal signifi- 
cance. In the circumstances of this appellee, this contention not only has 


no legal significance, but hardly can evoke any sympathy. 


Conclusion 


The assertion that the appellee "feels" that he has not received 

a "fair and impartial appellate review" because of "subconscious bias 
and prejudice" of the members of the panel against Judge Burnett, be- 
cause of the wording of the opinion, is grossly without merit. The "feel- 
ings" of the appellee are not a proper legal predicate for any action by 
this Court. The assertion of "subconscious" bias and prejudice against 
the trial judge, based solely upon the opinion published in this case, is 
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